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6- Tajuk Artikel: “WASIAT HARTA —PELAKSANAANNYA DALAM
MAZHAB SHAFI‘l DAN AKTA WASIAT DALAM UNDANG-
UNDANG BRUNETI”.

Kajian ini akan menerangkan secara terperinci hukum berwasiat dan kriteria
pewasiat, penerima wasiat dan harta yang diwasiatkan. Kajian juga akan
menjelaskan bagaimana wasiat terlaksana, adakah memadai dengan lisan atau
perlu kepada penulisan dan bagaimana pula jika pewasiat ingin menarik balik
wasiat yang telah dimeterai. Hasil kajian menunjukkan bahawa pemberian
wasiat di kalangan orang Islam adalah mengikut garis pandu yang dijelaskan
dalam Mazhab Shafi‘i. Manakala wasiat bagi orang bukan Islam dikawal
oleh Akta Wasiat. Diutamakan wasiat secara bertulis kerana lebih kukuh dan
sesuai dengan keadaan semasa.



7- Article Title: “THE DISCOURSE OF ISLAM :IMAM AL-
SHOFI‘O ON HIS AL-RISOLAH AND THE REFORMATION OF
THOUGHT IN ISLAM.

The issue of reform is an important theme in the process of social
reconstruction. With rapid social change and emergence of new challenges,
there is a need to re-look at past and present problems from fresh perspectives.
Thus; the theme of reform is a necessary component of Imam al-Shafi’i on
the initiative to raise awareness and to build useful and relevant discourses
on key issues affecting Muslims today. The idea of reform is also important
as we think about the development agenda for the Muslim community in the
world. This paper is focusing on the discussion of Imam al- Shafi’i thought.
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WASIAT HARTA — o
PELAKSANAANNYA DALAM MAZHAB SHOFI‘O DAN
AKTA WASIAT DALAM UNDANG-UNDANG BRUNEI

Oleh:
Dr Nurol Huda binti Pehin Datu Seri Maharaja Dato Seri Utama (Dr) Haji
Ismail

Abstrak

Di dalam Islam, pahala amalan seorang muslim terputus selepas mati
melainkan dengan tiga perkara iaitu pahala sedekah yang berterusan,
sumbangan ilmu yang bermanfa’at dan doa anak yang soleh. Salah
satu peluang daripada pahala yang berterusan itu ialah dengan
wasiat harta sama ada sebahagian atau keseluruhannya. Hukum asal
berwasiat adalah wajib pada permulaan Islam tetapi kemudiannya
berubah mengikut situasi. Untuk melaksanakan wasiat harta,
Mazhab ShEfi ‘E telah menggariskan panduan tertentu supaya amal
soleh yang dilakukan tidak sia-sia. Begitu juga dalam akta wasiat,
terdapat tata cara yang perlu dilakukan oleh pewasiat supaya wasiat
diterima di sisi undang-undang. Objektif kajian ialah bagi
menjelaskan hukum berwasiat dalam Mazhab ShEfi ‘E, memaparkan
cara dan urus tadbir wasiat serta menyatakan peraturan pembubaran
wasiat dalam Mazhab ShEfi‘E dan Akta Wasiat. Metode kajian
adalah kajian perbandingan iaitu menyorot persamaan dan
perbezaan berkenaan syarat dan pelaksanaan wasiat harta dalam
Mazhab ShEfi ‘E dengan akta wasiat dalam Undang-Undang Brunei.
Kajian ini akan menerangkan secara terperinci hukum berwasiat dan
kriteria pewasiat, penerima wasiat dan harta yang diwasiatkan.
Kajian juga akan menjelaskan bagaimana wasiat terlaksana, adakah
memadai dengan lisan atau perlu kepada penulisan dan bagaimana
pula jika pewasiat ingin menarik balik wasiat yang telah dimeterai.
Hasil kajian menunjukkan bahawa pemberian wasiat di kalangan
orang Islam adalah mengikut garis pandu yang dijelaskan dalam
Mazhab ShEfi‘E. Manakala wasiat bagi orang bukan Islam dikawal
oleh Akta Wasiat. Diutamakan wasiat secara bertulis kerana lebih
kukuh dan sesuai dengan keadaan semasa.

Kata kunci: pelaksanaan wasiat — mazhab ShEfi ‘£ — akta wasiat

! Pusat Penyelidikan Mazhab ShEFi‘E , Universiti Islam Sultan Sharif Ali, Negara Brunei
Darussalam.
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1.0 Pendahuluan

Kedatangan Islam adalah bagi memberi kemudahan kepada manusia dalam
mengharungi kehidupan di dunia dan menggarap kebahagiaan di akhirat.
Bagi sesiapa yang memilih agama Islam sebagai anutan dan pegangan hidup,
maka dia telah menempah jalan ke syurga. Amal kebajikan bagi seorang
muslim, bukan sahaja dilakukan semasa hidupnya tetapi boleh berterusan
hingga ke alam fana’. Salah satu daripadanya ialah melalui wasiat sebahagian
daripada hartanya kepada mereka yang difikirkan layak untuk menerimanya.

Selain itu, wasiat disyariatkan untuk memudahkan urusan umat Islam. Di
antara kepentingan wasiat ialah membantu orang yang mempunyai
tanggungan hutang tetapi tidak berkesempatan melunaskannya semasa
hayatnya. Hutang itu merangkumi hutang dengan Allah atau manusia.

2.0 Pengertian wasiat

Pengertian wasiat ditinjau dari empat sudut iaitu sudut bahasa, pendapat
fugaha mazhab ShEfi‘E berkenaan wasiat, wasiat harta dan akta wasiat dalam
Undang-Undang Brunei.

2.1 Pengertian dari sudut bahasa )
Wasiat berasal daripada perkataan Arab. Di dalam LisEn al-‘4rab, ia adalah

kata nama bagi perkataan wallE ( 22 ) dan awlE ( 23 ) yang mempunyai

beberapa makna seperti perjanjian, benda yang diwasiatkan, perintah dan
sambung. Contohnya jika seseorang berkata kepada kawannya: “Saya
wasiatkan benda ini untukmu”, maka kata-kata tersebut dikategorikan
sebagai perjanjian iaitu dia berjanji akan memberi benda tersebut kepada
kawannya selepas kematiannya.

Di dalam al-Mu jam al-WajEz,? perkataan wasiat boleh dimaksudkan
sebagai sesuatu atau benda yang diwasiatkan. Contohnya seseorang berkata
sambil memegang sesuatu: “Ini wasiat saya untuk orang miskin di kampung
ini”. Perkataan wasiat yang disebutnya itu bermaksud benda yang hendak
diwasiatkannya.

! |bn ManBEr, LisEn al- ‘Arab, jilid 15, him. 394. i
2 Majma“ al-Lughah al-Arabiyyah, al-Mu jam ‘ al-WajEz, him. 672.
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Wasiat juga boleh membawa makna perintah atau suruhan® sebagaimana
dalam surah al-4n’'aEm ayat 153, Allah berfirman:

2. 7 - 2 2 . C
e

oY PN PP A TN

Maksudnya: Yang demikian itu diperintahkan Allah kepada kamu
agar kamu bertakwa.

FirmanNya dalam surah al-NisE ayat 11:

2

AN E R ¢£=4J’T/;31& A

.

Maksudnya: Allah memerintahkan kepada kamu berkenaan dengan
anak-anak kamu, bagi seorang anak lelaki mendapat bahagian dua
orang anak perempuan.

Dalam kedua-dua ayat al-Qur’an di atas, perkataan r—<-:9j dan r&-w)g
bermakna perintah selepas mati.

Selain itu, perkataan wasiat bermakna sambung, hubung atau tiada putus.?
Ini disebabkan, bahawa apabila seseorang itu berwasiat, dia menghubungkan
sesuatu yang dimilikinya atau kewajipannya semasa hidup dengan keadaan
yang akan ditempuhinya selepas mati. Jika sesuatu yang diwasiatkan itu
mempunyai faedah yang boleh dimanfaatkan oleh penerimanya dalam
tempoh yang lama atau sebaliknya, maka pemberinya akan mendapat hasil
kebajikan dari wasiatnya dalam tempoh tersebut.

Jelas di sini bahawa perkataan wasiat mempunyai makna yang berbeza
mengikut keperluan dan tujuan penyebutnya. Makna wasiat dari sudut
bahasa ini ada hubungkait dengan pengertian wasiat dari sudut istilah syara“
yang diperkatakan oleh fugaha mazhab ShEfi‘E

2.2 Wasiat menurut pendapat fugaha mazhab ShEfi‘E
Para fuqaha’ mazhab ShEfi‘E telah menghuraikan pengertian wasiat dari
sudut istilah syara‘ secara terperinci. Menurut Imam al-ShirbEnE al-KhalEb

! Ibn ManbEr, LisEn al- ‘4rab, jilid 15, him. 394.
2 lbn ManBEr, LisEn al- ‘Arab, jilid 15, him. 394.EE
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(wafat tahun 977H),! wasiat ialah suatu perjanjian khas yang disandarkan
pelaksanaannya selepas kematian. Perjanjian ini berlaku di antara pemberi
wasiat dan penerimanya tetapi bukan dalam bentuk yang kukuh kerana
pemberi boleh menarik balik atau membatalkan perjanjian semasa hidupnya.
Perkara ini akan dibincangkan nanti di bawah tajuk EjEb dan gabEl.

Pengertian wasiat yang dinyatakan oleh Imam al-ShirbEnE adalah sama
maksudnya dengan pengertian yang dijelaskan oleh fugaha yang lain
daripada kalangan mazhab ShEfi‘E seperti Imam al-RamlE (wafat tahun
1004H),? Imam QalyEbE (wafat tahun 1069H) dan Imam ‘Umairah (wafat
tahun 957H)3 di dalam kitab-kitab mereka. Ini menunjukkan bahawa mereka
lebih cenderung mentakrifkan perkataan wasiat itu sebagai suatu amal
kebajikan yang pahalanya akan dapat digarap selepas mati.  Walaupun
begitu, pengertian tersebut tidak bertentangan dengan pengertian wasiat yang
umumnya bermaksud sebagai suatu perjanjian, kerana kata-kata orang yang
mahu berwasiat umpama suatu janji kepada orang yang menerima wasiat.

Seorang ulama mazhab ShEfi‘E, Sayyid Abu Bakr al-DimyEIE (wafat tahun
1302H)* pula menyatakan bahawa wasiat ialah membuat kebajikan &)

pada harta atau lainnya yang disandarkan pelaksanaannya selepas kematian
secara hagEgat atau taqdEr. HagEqat seperti seorang berkata: “Saya beri
kepadanya benda ini selepas kematian saya”. Perkataan kematian disebut
dengan jelas. TaqdEr pula seperti seorang berkata: “Saya wasiatkan benda
ini untuknya”, tanpa menyebut selepas kematian. Pada sebutan pertama,
difahami secara langsung bahawa dia menentukan pemberian itu selepas
kematiannya. Manakala pada sebutan kedua tidak ditentukan selepas
kematian. Walau bagaimanapun sebutan tersebut dianggap selepas kematian
kerana dia menyebut perkataan “wasiat” yang pastinya bermaksud selepas
kematian.

Selain daripada itu didapati dalam takrif, bahawa perkataan wasiat itu
bermaksud “selepas kematian”, adalah kerana penjelasan yang terdapat di
dalam kitab al-Umm, karangan Imam al-ShEfi‘E (wafat tahun 204H) bahawa
wasiat itu ialah suatu pemberian yang dilakukan oleh seseorang selepas mati.®

L AI-ShirbEnE al-KhalEb, MughnE al-MuhtEj, jilid 3, him. 39.

2 Al-RamlE, Nihayah al-MuhEj, jilid 6, him. 40.

3 QalyEbE wa ‘Umayrah, HashiEtE QalyEbE wa ‘Umayrah, jilid 3, him. 156.
4 AI-DIimyEIE, I‘Enah al-UEIibEn, jilid 3, him. 321.

5 Al-ShEfi‘E, al-Umm, jilid 4, him.89.
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Pengertian tersebut juga berdasarkan nas al-Qur’an, ayat 180 dalam surah al-
Bagarah:
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Maksudnya: Diwajibkan atas kamu, apabila seseorang di antara kamu
kedatangan (tanda-tanda) maut, jika dia meninggalkan harta yang
banyak, berwasiat untuk ibu bapa dan kerabat secara ma’ruf sebagai
kewajiban orang-orang yang bertakwa.

dan ayat 106 dalam surah al-ME "idah:
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Maksudnya: Wahai orang yang beriman, apabila salah seorang
daripada kamu menghadapi kematian sedang dia akan berwasiat,
maka hendaklah wasiat itu disaksikan oleh dua orang yang adil di
antara kamu atau dua orang yang berlainan agama dengan kamu, jika
kamu dalam perjalanan di muka bumi lalu kamu ditimpa bahaya
kematian.

Kedua-dua ayat di atas menyebut perkataan mati (< s4) sebelum perkataan

wasiat. Di dalam sunnah Nabi Gallallahu ‘Alaihi Wasallam pula, Kita dapati
satu nas yang menyebut perkataan mati dan dikaitkan dengan wasiat iaitu
kisah Nabi Muhammad @allallahu ‘Alaihi Wasallam semasa melawat Sa‘ad
bin AbE WaqqEs yang sedang sakit di Mekah. Sa‘ad merasa takut akan mati
di situ.
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Maksudnya: Sesungguhnya Nabi @allallahu ‘Alaihi Wasallam telah
menziarahi Sa‘ad. Lalu Sa‘ad menangis. Nabi bertanya: Apa yang
menyebabkan kamu menangis? Sa‘ad menjawab: Saya merasa takut
sekiranya saya mati di tempat yang saya telah tinggalkannya dahulu
(Mekah), sebagaimana kematian Sa‘ad bin Khaulah. Maka Nabi
@allallahu Alahi Wasallam berdoa: Ya Allah sembuhkanlah Sa‘ad,
Ya Allah sembuhkanlah Sa‘ad, sebanyak tiga kali. Sa‘ad berkata:
Sesungguhnya saya memiliki harta yang banyak. Anak perempuan
saya yang akan mewarisiya. Apakah boleh saya wasiat semua harta
itu? Nabi menjawab: Tidak. Sa‘ad bertanya: Jika dua pertiga? Nabi
menjawab: Tidak. Sa‘ad bertanya lagi: Jika satu perdua? Nabi
menjawab: Tidak. Sa‘ad bertanya lagi: Jika satu pertiga? Nabi
menjawab: Satu pertiga kerana satu pertiga itu banyak.

2.3 Wasiat harta?

Secara umumnya, wasiat boleh dikaitkan pada semua perkara termasuk harta
benda. Wasiat harta ialah perjanjian untuk melakukan amal kebajikan selepas
mati dengan menggunakan harta pada salah satu daripada tujuan berikut atau
semuanya. Pertama, wasiat dengan tujuan bersedekah. Kedua, wasiat untuk
menunaikan hutang sama ada hutang kepada Allah iaitu menunaikan zakat,
fardhu haji, bayaran fidyah® dan kaffErah* atau hutang kepada manusia.

1 Muslim, @ahEh Muslim, him. 806.

2 Harta dalam bahasa ‘Arab disebut ‘mEl’iaitu sesuatu yang dimiliki oleh seseorang. Harta
boleh dipindah atau sebaliknya seperti kenderaan, barang perniagaan, wang, haiwan, tanah
serta hasilnya dan binaan. Lihat AbE Jaib, al-QEmEs al-FighE, him. 344; Qal‘ajE dan
QunaibE, Mu jam Lughah al-FugahE’, him. 396.

3 Fidyah ialah melaksanakan sesuatu sebagai ganti kerana terlepas daripada perkara yang
tidak diingini. Contoh: Fidyah berbuka puasa di bulan Ramadhan kerana sakit yang tidak
boleh sembuh. Lihat: Qal’ajE dan QunaibE, Mu ‘jam Lughah al-FugahE’, him. 341.

4 KaffErah ialah suatu perbuatan yang diwajibkan oleh syara‘untuk menghapuskan dosa
tertentu seperti membunuh dan melanggar sumpah. Lihat: Qal‘ajE dan QunaibE, Mu jam
Lughah al-FugahE’, him. 382.
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Ketiga, wasiat bagi mengembalikan wadE ‘ah kepada tuannya. WadE ‘ah
ialah harta yang diamanahkan kepada seseorang supaya menjaganya dalam
tempoh tertentu atau tidak ditentukan tempohnya.! Melalui wasiat ini, boleh
menghindarkan waris pewasiat daripada terambil harta wadE ‘ah.

Dalam surah al-Bagarah, ayat 180, ada menyebut perkataan khairan (1)

sebelum perkataan wasiat. 1bn KathEr? menyatakan bahawa Ibn ‘AbbEs dan
lain-lain ulama mengatakan bahawa khairan bermaksud harta. Namun begitu
mereka tidak sependapat tentang banyak atau sedikit kadar harta yang
dimiliki oleh seseorang bagi melaksanakan perintah berwasiat. Sebahagian
ulama® mengatakan bahawa tiada kadar maksima untuk mewajibkan
pemiliknya berwasiat. Bahkan kadarnya berubah mengikut keadaan bilangan
orang yang di bawah tanggungan pewasiat dan keperluan mereka.

2.4 Wasiat dalam Akta Wasiat Undang-Undang Brunei*

Di dalam Undang-Undang Brunei, Akta Wasiat, seksyen 2(1), menyatakan
bahawa wasiat ialah suatu keterangan atau pengisytiharan yang dibuat oleh
pewasiat, bermaksud supaya ada kesan atau kuasa undang-undang, berkaitan
dengan hartanya atau lain-lain dan berhasrat pengisytiharan tersebut
dilaksanakan atau dikuatkuasakan selepas kematiannya.

2.5 Persamaan dan perbezaan pengertian wasiat di dalam mazhab
ShEfi‘E dan Akta Wasiat Undang-Undang Brunei

Bahagian ini akan membincangkan persamaan dan perbezaan wasiat di
dalam mazhab ShEfi‘E dan Undang-Undang Brunei dari sudut pengertiannya
sahaja. Daripada pengertian yang dinyatakan di atas, kita dapati bahawa
wujudnya persamaan di antara pengertian wasiat di dalam mazhab ShEfi‘E
dan peruntukannya dalam Akta Wasiat Undang-Undang Brunei dalam
beberapa perkara iaitu:

L AI-DIimyEIE, | ‘Enah al-UEIibEn, jilid 3, him. 388.

2 |bn KathEr, TafsEr al-Qur’an al-‘ADEm, jilid 1, him. 288.

3 Al-Fakhr al-REzE, TafsEr al-Fakhr al-REzE, jilid 2, him. 58.

4 Undang-undang Brunei adalah undang-undang yang telah diubah suai oleh Kerajaan British
apabila menguasai pentadbiran Brunei pada tahun 1906. Sebelum itu, Kerajaan Brunei
menggunakan Hukum Kanun Brunei yang menerapkan Syariat Islam. Hukum Kanun itu
telah diguna pakai bermula pada pemerintahan Sultan Muhammad Hasan (1582-1598M).
Akta Wasiat adalah sebahagian daripada undang-undang yang digubal untuk orang bukan
Islam. Manakala bagi orang Islam, mengguna pakai hukum syara‘. Lihat: Hajah Saadiah binti
Hj Tamit, Pentadbiran Undang-Undang Islam di Negara Brunei Darussalam Pada Zaman
British, him. 1. Haji Mahmud Saedon bin Awang Othman, Perlaksanaan dan Pentadbiran
Undang-Undang Islam di Negara Brunei Darussalam: Satu Tinjauan, him. 21-33.
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Pertama, wasiat merupakan kehendak daripada pemberi wasiat dan dengan
kerelaannya.

Kedua, pelaksanaan wasiat dilakukan selepas kematian pewasiat.

Ketiga, jenis harta yang boleh diwasiatkan merangkumi semua jenis harta alih
atau tak alih. Harta alih ialah harta yang tidak tetap kedudukannya, boleh
dipindahkan daripada satu tempat ke tempat yang lain seperti wang dan
barang dagangan. Harta tak alih ialah harta yang tetap kedudukannya seperti
tanah, ladang dan bangunan.*

Keempat, wasiat merupakan satu perjanjian di antara pewasiat dan penerima
wasiat.

Walaupun begitu, terdapat sedikit perbezaan pada perjanjian itu. Dalam
mazhab ShEfi‘E, perjanjian tersebut dikategori sebagai perjanjian yang
rapuh. Pewasiat boleh menarik balik hasratnya selama mana beliau masih
hidup.? Pewasiat tidak terikat dengan perjanjiannya itu. Ini kerana wasiat

merupakan amal kebajikan ( ¢ ) yang diharapkan pahalanya selepas mati.

la boleh berubah mengikut budi bicara pewasiat. Tambahan pula persetujuan
bagi penerimaan wasiat daripada penerima wasiat diperlukan untuk
pengesahan sesuatu wasiat, tetapi persetujuan itu tidak diiktiraf melainkan
setelah kematian pewasiat.

Dalam Undang-Undang Brunei pula, wasiat adalah pengumuman atau
pengisytiharan daripada pewasiat. Pewasiat terikat dengan pengakuannya itu
selama mana keterangan bertulis itu wujud atau tidak terbatal melalui cara-
cara yang boleh menyebabkan pembatalan wasiat tersebut. Ini disebabkan
wasiat mesti dibuat secara bertulis® dan pewasiat menghendaki supaya wasiat
itu diproses melalui undang-undang.

3.0 Hukum wasiat

Di dalam mazhab Syafi‘i, hukum wasiat terdiri daripada lima kategori
mengikut keadaan atau keperluan sesiapa yang hendak berwasiat. Kategori
tersebut seperti berikut:

L Al-ShirbEnE al-KhalEb, al-IgnE* jilid 2, him. 110; AbE Jaib, al-QEmEs al-FighE, him.
344; Laws of Brunei edisi 2000.

2 Al-ShErEzE, al-Muhazzab, jilid 1, him. 461.

3 Akta Wasiat, Seksyen 5 (1).
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Pertama: Wajib

Wajib adalah hukum asal bagi wasiat berdasarkan kepada firman Allah dalam
surah al-Bagarah, ayat 180. Menurut Ibn KathEr,* ayat tersebut menyatakan
bahawa seorang muslim disuruh berwasiat untuk kedua ibu bapa dan kaum
kerabat sama ada mereka itu waris atau bukan waris. Manakala perkataan

J menunjukkan suruhan itu di peringkat wajib. Kemudiannya hukum

wajib berwasiat kepada ibu bapa dan waris itu dimansuhkan oleh ayat 7 surah
al-NisE:

v < w - T oWy - }/zi"‘/ - /"‘ //: < w - /ww
F5 les Lowan sleally 050 3Y15 OIS 5 Lee Cvs Jle5l)

P
-5 425

7 g s EAc v 2R L ws
T3 Lo yie Lol 78 514 08 Lis 25 33N15 01T

Maksudnya: Lelaki ada bahagian dari harta peninggalan ibu bapanya
dan kerabat, dan wanita juga ada bahagian dari harta peninggalan ibu
bapanya dan kerabat, sama ada sedikit atau banyak menurut bahagian
yang telah ditetapkan.

Penurunan ayat di atas membatalkan kewajiban berwasiat kepada ibu bapa
dan kerabat dalam kategori waris. Ini telah disepakati oleh para ulama.
Waris terbahagi kepada dua golongan iaitu alhEb al-furEl dan ‘alabah.’
Golongan pertama menerima pusaka yang telah ditetapkan kadarnya oleh
syara‘. Mereka adalah ibu bapa, suami, isteri, anak perempuan, cucu
perempuan daripada anak lelaki dan adik beradik perempuan seibu sebapa
atau sebapa. Golongan kedua menerima kadar harta yang tidak tertentu
bergantung kepada baki harta yang ada setelah golongan alhEb al-furEl
mengambil bahagian masing-masing. Diantara waris yang termasuk dalam
golongan ‘alabah ini ialah anak lelaki, cucu lelaki daripada anak lelaki, adik
beradik lelaki seibu sebapa atau sebapa, bapa saudara seibu sebapa atau
sebapa dan anak saudara lelaki seibu sebapa atau sebapa. Kedua-dua
golongan yang tersebut terikat dengan syarat-syarat tertentu yang telah
ditetapkan dalam sistem pewarisan Islam.

Tegahan berwasiat kepada waris itu disokong oleh hadEth daripada AbE
UmEmah al-BEhIlE bahawa beliau telah mendengar Rasulullah @allallahu
‘Alaihi Wasallam bersabda:

! Ibn KathEr, TafsEr al-Qur‘an al-‘APEm, jilid 1, him. 286.
2 AI-DimyEIE, I‘Enah al-UEIibEn, jilid 3, him. 359.
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Maksudnya: Sesungguhnya Allah telah memberi kepada sesiapa yang
berhak akan haknya, maka tiada wasiat untuk waris.

Wasiat adalah wajib mengikut keadaan seseorang. Bagi sesiapa yang
bernazar untuk berwasiat kerana mendapat sesuatu nikmat atau sebagainya,
maka wajib baginya berwasiat setelah memperolehinya bagi melaksanakan
nazar tersebut. Orang yang berhutang atau menyimpan barang amanah tanpa
saksi, wajib baginya berwasiat supaya sesuatu hak itu tidak hilang daripada
pemiliknya. Begitu juga wajib berwasiat bagi orang yang ada menanggung
keng ipan zakat, kaffErah, fidyah dan haji fardhu yang merupakan hak Allah
Ta‘EIE.

Oleh itu, jelaslah bahawa wasiat bukanlah suatu yang diwajibkan kecuali
kepada orang yang tertentu seperti yang disebutkan di atas.

Kedua: Sunat

Hukum wasiat adalah sunat jika tidak berlaku keadaan-keadaan yang tersebut
di atas, bertujuan bagi mendekatkan diri kepada Allah seperti berwasiat
untuk menyedekahkan satu pertiga harta atau kurang daripada satu pertiga
untuk diberikan kepada bukan waris. Wasiat sunat ini, boleh mengingatkan
seseorang kepada kematian yang pasti akan ditempuh tanpa diketahui
masanya

Sunat berwasiat adalah berdasarkan hadith Nabi Dallallahu ‘Alaihi
Wasallam:

2 . £ . .
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Maksudnya: Tiada lebih baik bagi seorang muslim yang ada
keinginan untuk berwasiat, melainkan membuat persediaan dengan
segera menulisnya.

! Ibn MEjah, Sunan Ibn MEjah, jilid 2, him. 905.
2 Muslim, @ahEh Muslim, him. 804.
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Perkataan berkeinginan () dalam hadEth di atas, menunjukkan bahawa

wasiat itu tidak wajib. Jika sekiranya wajib, sudah tentu Rasulullah
Qallallahu ‘Alaihi Wasallam tidak mengaitkan wasiat itu dengan keinginan.*
HadEth tersebut adalah sebagai galakan untuk menulis wasiat bagi sesiapa
yang berkeinginan. HadEth tersebut juga mengingatkan umat Islam supaya
bersedia dan ingat kepada kematian kerana ada kalanya kematian berlaku
secara mengejut.

Ketiga: Harus

Wasiat dihukumkan harus jika tujuannya bukan untuk mendekatkan diri
kepada Allah Ta‘EIE.? Contohnya berwasiat untuk memberikan hartanya
kepada orang kaya atau kafir. Ini kerana orang kaya atau kafir bukan
golongan sasaran penerima pemberian atau bantuan seperti pada penerimaan
zakat dan fidyah.

Keempat: Haram

Keadaan yang boleh membawa kepada haram seperti berwasiat kepada orang
yang disangkakan akan membelanjakan harta wasiat pada perkara maksiat.
lanya termasuk dalam larangan Allah supaya tidak membantu sesuatu yang
mungkar, sebagaimana dalam surah al-ME ’idah ayat 2:
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Maksudnya: Dan janganlah kamu bantu membantu dalam
berbuat dosa dan permusuhan.

Selain itu, wasiat menjadi haram jika berwasiat lebih daripada satu pertiga
daripada harta yang dimiliki oleh pewasiat dengan tujuan mengurangkan
bahagian yang akan diterima oleh waris dan tanpa izin waris. Sesuatu yang
lebih daripada kadar satu pertiga itu seolah-olah pewasiat mengambil hak
waris tanpa izin. Jika sekiranya mendapat keizinan daripada waris, maka
tidak dihukumkan haram.?

! Ibn Hajar al-*AsqalEnE, Fath al-BETE, jilid 11, him. 193.
2 AI-DIimyEIE, 1‘Enah al-UElibEn, jilid 3, him. 321.
* AI-DimyEIE, 7‘Enah al-UElibEn, jilid 3, him. 322.
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Kelima: Makruh

Makruh berwasiat jika harta yang diwasiatkan itu lebih daripada satu pertiga
daripada harta yang dimiliki oleh pewasiat tetapi tidak bertujuan
mendatangkan kemudharatan kepada ahli waris.> Misalnya, waris pewasiat
adalah seorang yang kaya. Jika pewasiat berwasiat lebih daripada satu pertiga
hartanya, tentu tidak memudharatkan waris tersebut. Tetapi perbuatan itu
menyalahi perintah Rasulullah  Gallallahu  ‘Aliahi  Wasallam yang
menghendaki had maksima harta yang diwasiatkan ialah satu pertiga daripada
harta yang dimiliki oleh seseorang pewasiat.

3.1 Perbezaaan hukum wasiat diantara mazhab ShEfi‘E dan akta wasiat
dalam Undang-Undang Brunei

Hukum-hukum di atas yang dikemukakan oleh mazhab ShEfi‘E, hanya
ditentukan kepada orang Islam sahaja. Akta wasiat tidak menyentuh mana-
mana hukum di atas. Ini disebabkan akta tersebut diperuntukkan kepada
orang bukan Islam.?  Mereka bebas dan tidak terikat dengan hukum-hukum
itu.

4.0 Syarat-syarat bagi orang yang berwasiat, penerima wasiat dan harta
yang diwasiatkan

Di dalam mazhab ShEfi‘E, setiap orang yang hendak berwasiat, penerima
wasiat dan harta yang diwasiatkan dikawal oleh syarat-syarat tertentu. Antara
Syarat-syarat tersebut:

4.1 Orang yang berwasiat (2 3J! )

Bagi orang yang hendak berwasiat, dia mestilah seorang yang telah bEligh,®
berakal, merdaheka dan dengan kehendaknya sendiri. Tiada perbezaan di
antara lelaki dan perempuan. Wasiat kanak-kanak yang belum mumayyiz,
orang gila atau tidak siuman, hamba yang tidak mendapat keizinan daripada
tuannya dan orang yang dipaksa, adalah tidak sah.

L AI-DimyEIE, I‘Enah al-UEIlbEn, jilid 3, him. 322.

2 Akta Wasiat, Seksyen 2(2).

3 BulEgh ialah suatu peringkat di mana seseorang Islam memikul kewajiban yang ditetapkan
oleh syara‘. Tanda-tanda bEligh itu adalah salah satu daripada tiga keadaan iaitu pertama,
keluar mani bagi kanak-kanak lelaki dan perempuan yang telah berumur sembilan tahun
gamariyyah. Kedua, keluar darah hail bagi kanak-kanak perempuan yang telah berumur
sembilan tahun gamariyyah. Ketiga, cukup umur 15 tahun gamariyyah jika tiada berlaku
keadaan pertama atau kedua. Lihat: Al-Khin dIl, al-Figh al-ManhajE, jilid 1, him. 78.
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Manakala kanak-kanak yang sudah mumayyiz,! wasiatnya sah sebagaimana
dalam salah satu pendapat Imam al-ShEfi‘E yang lebih diterima oleh
kumpulan fugahE’ di dalam mazhabnya. Ini disebabkan wasiat tidak
menghilangkan milik seorang mumayyiz secara segera kerana pelaksanaan
wasiat dilakukan selepas kematiannya. Selain itu wasiat termasuk amal TElih
yang mana pelakunya mendapat ganjaran pahala.

Wasiat orang gila dan orang yang dipaksa dihukumkan tidak sah seperti juga
amalnya yang lain. Disebutkan dalam hadEth Nabi Gallallahu ‘Alaihi
Wasallam:
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Maksudnya: Diangkat galam (malaikat tidak mencatit perbuatannya)
daripada tiga orang: daripada orang yang tidur sehingga dia jaga,
daripada kanak-kanak sehingga dia bEligh dan daripada orang gila
sehingga dia siuman.

Pada riwayat yang lain pula, Nabi Gallallahu ‘Alaihi Wasallam bersabda:
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Maksudnya: Allah tidak mengambil kira was-was pada dada selama
mana umatku tidak melakukannya atau memperkatakannya dan
sesuatu yang dipaksakan ke atasnya.

Orang mabuk yang minum arak atau melakukan sesuatu yang boleh
membawa kepada mabuk dengan sebab perbuatannya sendiri, kemudian
berwasiat, wasiatnya dihukumkan sah seperti sahnya wasiat orang mukallaf
yang tidak mabuk. Mabuk dengan pilihan sendiri tidak memberi kesan
pencegahan kepada wasiat.

IMumayyiz ialah kanak-kanak yang mampu makan, minum dan beristinjE’ bersendirian.
Pada kebiasaannya ketika berumur 7 tahun. Lihat: Al-Shagfah, al-DirEsEt al-Fighiyyah
‘AIE Mazhab al-ImEm al-ShEfi ‘E, him. 217.

2AbE DEWEGd, Sunan AbE DEwud, him. 619.

3lbn MEjah, Sunan Ibn MEjah, jilid 1, him. 659.
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Syarat lain bagi orang yang hendak berwasiat ialah tidak mempunyai hutang
yang boleh menyebabkan harta pusakanya habis digunakan untuk membayar
hutang tersebut melainkan dengan izin pemiutang. Ini kerana hutang wajib
diselesaikan sebelum dilaksanakan wasiat yang merupakan suatu kebajikan
sahaja.

4.2 Penerima wasiat (4 o5l )

Penerima wasiat terbahagi kepada dua iaitu manusia dan benda atau untuk
kepentingan orang ramai.

4.2.1 Perseorangan atau kumpulan

Berikut adalah syarat-syarat bagi penerima wasiat yang tertentu kepada
seorang atau lebih:

1) Ada pada waktu wasiat kerana wasiat merupakan suatu pemilikan.! la
berkaitan dengan wasiat kepada janin dalam kandungan yang mana
dibolehkan dengan dua syarat. Syarat pertama ialah diketahui wujudnya
janin tersebut semasa berwasiat iaitu dengan melihat kepada waktu
kelahirannya. Kelahirannya hendaklah berlaku dalam tempoh enam bulan
daripada waktu wasiat. Syarat kedua, janin itu mestilah lahir dalam keadaan
hidup. Jika lahir dalam keadaan mati, maka dia tidak berhak mendapat
wasiat.

Seorang wanita yang sedang hamil dan berada dalam ‘iddah wafat kerana
kematian suaminya, tempoh maksimum kehamilan ialah empat tahun. Janin
mestilah lahir dalam tempoh tersebut atau kurang daripada itu. Janin yang
lahir selepas waktu tersebut tidak berhak menerima wasiat.?

2) Hidup semasa kematian pewasiat.> Jika penerima wasiat mati terlebih
dahulu sebelum kematian pemberi wasiat atau bersamaan dengan
kematiannya, maka wasiat terbatal. Sebaliknya jika beliau mati selepas
kematian pemberi wasiat tetapi belum melafazkan gabEl ( menerima wasiat
) atau menolak, maka waris penerima wasiat berhak menerima atau menolak
sebagai ganti simati.

! Pemilikan ( < )ialah suatu ikatan syara‘ diantara seseorang dengan sesuatu harta yang
membolehkan hanya orang itu sahaja melakukan sesuatu pelakuan ( —,= ) yang diharuskan

kepada harta itu. Orang lain dilarang sama sekali untuk melakukannya tanpa izin. Lihat
ADbE Jaib, al-QEmEs al-FighE, him. 340.

2 Al-ShErEzE, al-Muhazzab, jilid 1, him.

3 Al-ShErEzE, al-Muhazzab, jilid 1, him 453.
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3) Penerima wasiat hendaklah orang yang tertentu yang tiada kesangsian pada
bilangan dan sebagainya dengan syarat pemberi wasiat menyebut perkataan
“wasiat” semasa ‘agad.® Jika pemberi wasiat berkata kepada dua orang
lelaki bahawa dia memberi wasiat kepada salah seorang daripada mereka,
maka wasiat itu dihukumkan tidak sah. Ini kerana wasiat merupakan
penyerahan harta milik pemberi wasiat kepada penerima wasiat. Orang yang
dimaksudkan oleh pemberi wasiat sahaja yang patut memilikinya, bukan
orang lain daripadanya.

4) Penerima wasiat bukan daripada kalangan waris pewasiat.? Walau
bagaimanapun wasiat kepada waris dibolehkan dengan syarat mendapat
keizinan daripada waris-waris yang lain selepas kematian pewasiat. Jika
keizinan diberi oleh sebahagian daripada waris dan sebahagian lagi tidak
mengizinkan, maka waris yang diberi wasiat hanya boleh mendapat bahagian
daripada mereka yang mengizinkan sahaja. Manakala wasiat terbatal pada
bahagian yang tidak mengizinkan. Keizinan hendaklah daripada waris yang
mukallaf dan dengan kerelaan.

Penentuan samaada seseorang itu waris pewasiat atau bukan waris ialah
selepas kematian pewasiat kerana adakalanya berlaku perubahan pada status.
Al-BEJErE menyatakan bahawa jika seorang yang tidak mempunyai anak
berwasiat untuk memberi sesuatu kepada adiknya, kemudian beliau
dikurniakan anak lelaki beberapa ketika sebelum mati, adiknya tidak
termasuk dalam kalangan waris.® Justeru, pelaksanaan wasiatnya kepada
adiknya tidak memerlukan kepada izin daripada waris-warisnya yang lain
kerana adik beradik tidak termasuk dalam kategori waris jika simati
mempunyai anak lelaki.

5) Bukan pembunuh pemberi wasiat kerana wasiat digiaskan dengan pusaka
yang mana kedua-duanya mempunyai persamaan dari sudut pemilikan harta
selepas mati. Ini adalah salah satu pendapat Imam ShEf‘E. Orang yang
membunuh waris ditegah daripada mempusakai harta simati sama ada
pembunuhan tersebut secara senghaja, tersalah atau dipaksa. Menurut
pendapat Imam ShEfi‘E yang abhar, boleh berwasiat kepada pembunuh

L AI-DimyEIE, I‘Enah al-UElbENn, jilid 3, him. 327-328. Al-RamlIE, NihEyah al-MuhtEj,
jilid 6, him. 43.

2 Al-HusainE, Kifayah al-AkhyEr, jilid 2, him. 21.

SAI-BEjErE, Hasyiah al-BEjJErE, jilid 2, him. 86.

173



kerana wasiat adalah pemilikan dengan sebab ‘agad yang menyerupai jual
beli.

4.2.2 Pihak umum ( 4sls dgr )

Wasiat kepada pihak umum bermaksud wasiat kepada selain daripada
manusia seperti benda dan bangunan atau untuk kepentingan orang ramai.
Jika berwasiat kepada perkara tersebut disyaratkan sesuatu yang diwasiatkan
itu boleh membawa kepada mendekatkan diri kepada Allah dan perintahnya
seperti wasiat kepada masjid untuk dinaik taraf dan ka’bah. Bukan tempat
atau benda maksiat seperti berwasiat kepada gereja, kuil dan tempat
perjudian.?

Jika berwasiat kepada perkara yang dilarang Allah atau maksiat seperti yang
disebutkan, maka perbuatan tersebut telah bertentangan dengan tujuan asal
berwasiat iaitu untuk mendapat pahala dan menghampirkan diri kepada
Allah. Selain itu, ia membawa kepada bertolong-tolong dalam perkara
maksiat sedangkan Allah melarangnya sebagaimana dinyatakan dalam surah

al-ME’idah ayat 2. .

4.3 Harta yang diwasiatkan (4 23! )
Syarat bagi harta yang hendak diwasiatkan:

1) Bernilai dari pandangan syara‘ iaitu boleh dimanfaatkan oleh orang
Islam seperti wang dan tanah. Sesuatu yang tidak boleh dimanfaatkan
seperti arak, patung berhala dan serunai tidak boleh diwasiatkan.®
Larangan terhadap arak dan suruhan menjauhinya jelas disebutkan
dalam ayat 90 daripada surah al-ME ’idah:
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L AI-ShErEzE, al-Muhazzab, jilid 1, him. 451. Al-ShirbEnE al-KhETEb, MughnE al-MuhtEj,
jilid 3, him. 43.

2 Al-RamlE, NihEyah al-MuhtEj, jilid 6, him. 42.

3 Al-HusainE, Kifayah al-AkhyEr, jilid 2, him. 20.
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Maksudnya: Wahai orang yang beriman sesungguhnya arak, judi,
berkorban untuk berhala, mengundi nasib dengan panah adalah keji
yang tergolong daripada perbuatan syaitan, maka hendaklah kamu
menjauhinya, semoga kamu berjaya.

Al-HusainE' menyatakan bahawa serunai terdiri daripada sesuatu
yang tiada manfaat dari pandangan syara‘ kerana ia termasuk dalam
jenis alat-alat muzik yang melalaikan dari mengingati Allah. Oleh itu
tidak boleh diwasiatkan.

2) Bukan bahan najis seperti bangkai kerana ia tidak termasuk dalam
kategori harta dalam pandangan syara‘. Sekiranya najis itu daripada
yang boleh dimanfaatkan seperti najis binatang ternakan untuk
dijadikan baja atau kulit binatang yang suci setelah disamak, maka
sah diwasiatkan.

3) Milik pewasiat. Jika pewasiat belum memilikinya semasa wasiat
tetapi akan memilikinya, maka hendaklah disebut di dalam ‘agad
“jika saya memilikinya” kerana pemilikan dikira selepas mati.

Sesuatu yang sukar untuk diserahkan seperti burung di udara dan
binatang yang lari daripada tuannya boleh diwasiatkan kerana wasiat
sama seperti pembahagian harta pusaka yang dilaksanakan selepas
kematian  pewasiat. Menjadi  kewajiban pewasiat untuk
memperolehinya.

4) Satu pertiga daripada harta atau kurang,> sebagaimana sabda
Rasulullah @allallahu ‘Alaihi Wasallam kepada Saidina Sa‘ad:

050Sx Ale )05 Of o o eladl By L0 0) i) ST ey el oY

3
e

Maksudnya: Nabi @allallahu ‘Alaihi Wasallam bersabda: Tidak,
berwasiat satu pertiga harta sahaja kerana satu pertiga itu banyak.
Sesungguhnya jika kamu meninggalkan para waris dalam keadaan

! Al-HusainE, Kifayah al-AkhyEr, jilid 1, him. 149,
2 Al-RamlE, NihEyah al-Muhtgj, jilid 6, him. 54.
3 Muslim, SahEh Muslim, him. 805.
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kaya lebih baik daripada kamu meninggalkan mereka dalam keadaan
meminta-minta.

Jika pewasiat mempunyai waris, salah satu daripada pendapat Imam ShEfi‘E,
pewasiat mesti mendapat izin waris jika mahu berwasiat lebih daripada satu
pertiga kerana itu adalah hak waris. Jika tidak mempunyai waris, sebahagian
fugahE ’ mazhab ShEfi‘E berpendapat wasiat tidak boleh lebih daripada satu
pertiga kerana bakinya menjadi hak orang Islam.!

4.4 Pewasiat, penerima wasiat dan harta wasiat dalam Akta Wasiat
Akta Wasiat menetapkan bahawa pewasiat tidak dibawah umur.? Wasiat
yang dibuat oleh individu yang dibawah umur iaitu berumur bawah 18 tahun®
tidak diterima. Akta ini juga menyatakan bahawa orang yang boleh berfikir
dengan waras, boleh membuat wasiat.*

Sesiapa sahaja boleh menerima wasiat jika namanya dinyatakan dalam wasiat
itu dan hidup semasa kematian pewasiat. Akta wasiat tidak menegah waris
daripada dimasukkan dalam senarai penerima wasiat. Oleh itu keizinan
daripada waris yang lain tidak diperlukan.

Undang-undang ini menyatakan bahawa harta yang boleh diwasiatkan ialah
harta yang dimiliki oleh seseorang atau dia mempunyai hak ke atas harta itu
samaada melalui perintah undang-undang atau ekuiti. Selain daripada itu,
pewasiat boleh mewasiatkan semua hartanya.®> Tiada had maksima bagi harta
yang hendak diwasiatkan.

5.0 Cara wasiat
Ada dua cara berwasiat iaitu lisan dan tulisan.

5.1 Secara lisan

Di dalam mazhab ShEfi‘E, wasiat dilakukan secara lisan di antara pemberi
dan penerima dengan cara tertentu. la merupakan salah satu perkara penting
dalam wasiat dan penentu kesahihan wasiat. Wasiat secara lisan merangkumi
EjEb, gabEl dan rad.

L Al-RamlE, NihEyah al-MuhtEj, jilid 6, him. 54. Al-HusainE, Kifayah al-AkhyEr, jilid 2,
him. 21.

2 Akta Wasiat, Seksyen 4.

3 Children Order, 2000, Section 2(1)

4 Akta Wasiat, Seksyen 3.

5> Akta Wasiat, Seksyen 3 dan 21.
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Pertama: OjEb ( Lafaz pemberian wasiat )

OjEb adalah perkataan yang lahir daripada pihak yang berwasiat sebagai
menandakan keinginannya untuk berwasiat. Setiap lafaz yang bermaksud
wasiat boleh digunakan dalam EjEb. Walaupun begitu lafaz boleh
dibahagikan kepada dua bahagian! iaitu TarEh (lafaz yang tiada keraguan
bahawa pewasiat bermaksud hendak berwasiat) dan kinEyah (lafaz yang
meragukan samaada pewasiat bertujuan hendak berwasiat atau selain
daripadanya).

Contoh lafaz TarEh ialah saya wasiatkan rumah ini untuk A, saya jadikan
rumah ini sebagai kepunyaan A selepas kematian saya atau saya beri rumah
ini kepada A selepas kematian saya.

Contoh lafaz kinEyah ialah kambing ini untuk B. Ada keraguan pada lafaz
tersebut. Adakah pewasiat bermaksud untuk memberi atau berwasiat? Oleh
itu lafaz kinEyah perlu kepada niat. Memada berniat semasa menyebut
sebahagian daripada lafaz.

Kedua: QabEl ( Lafaz penerimaan wasiat )
QabEl adalah perkataan yang bermaksud penerimaan wasiat daripada pihak
yang menerima wasiat. Syarat qabEl ialah:

1) Jika penerima wasiat seorang yang tertentu, bEligh dan berakal, maka
lafaz gabEl hendaklah daripada dirinya sendiri. Sekiranya belum
bEligh dan berakal, maka walinya menggantikannya untuk berlafaz
kerana kata-kata orang yang belum bEligh dan berakal tidak
digunapakai pada sisi syara‘.?

Penerima wasiat yang tidak tertentu kerana disebut secara umum atau
tidak terbatas bilangannya seperti wasiat ini untuk fakir miskin, gabEgl
daripada mereka tidak diperlukan. Wasiat berkuatkuasa selepas
kematian pewasiat dan pemberian boleh dibataskan kepada tiga orang
sahaja daripada mereka.

2) QabEl hendaklah dilafazkan selepas kematian pewasiat.> QabEl yang
dilafazkan sebelum itu tidak dikira kerana pewasiat boleh menarik
balik wasiatnya semasa masih hidup. Sebaliknya jika penerima
wasiat menolak wasiat tersebut semasa hayat pewasiat, dia boleh

! Al-RamlE, NihEyah al-MuhtEj, jilid 6, him.64-65.
2 Al-RamlE, NihEyah al-MuhtEj, jilid 6, him.66.
3 Al-RamlE, NihEyah al-MuhtEj, jilid 6, him.66.
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3)

menarik balik penolakan tersebut lalu melafazkan gabEl selepas
kematian pewasiat kerana wasiat ialah pemilikan yang sabit selepas
kematian.

Waris penerima wasiat boleh menerima atau menolak wasiat tersebut
jika penerima wasiat mati selepas kematian pewasiat tetapi belum
sempat untuk melafazkan gabEl atau menolak.

QabEl hendaklah dengan cara lafaz, tidak boleh dengan perbuatan
kerana wasiat menyerupai hibah.

QabEl boleh secara segera atau lambat mengikut kemaslahatan tetapi mesti
selepas kematian pewasiat. Sesuatu wasiat yang ditujukan kepada kanak-
kanak yang belum bEligh tetapi walinya tidak melafazkan gabEl, kanak-
kanak tersebut boleh melafazkan gabEl ketika sudah bEligh.

Ketiga: Rad ( Lafaz penolakan wasiat )

Selain daripada menerima wasiat, tiada menjadi kesalahan bagi pihak yang
diberi wasiat untuk menolaknya. Penolakan mengakibatkan sesuatu wasiat
itu menjadi batal kerana orang yang diberi wasiat telah mengugurkan haknya
semasa dia mempunyai pilihan untuk menerimanya.

Syarat bagi penolakan wasiat ialah:

1)

2)

3)

Penolakan dinyatakan selepas kematian pemberi wasiat.! Penolakan
semasa hayat pemberi wasiat, tidak memberi kesan kepada sesuatu
wasiat.

Penolakan tidak didahului oleh penerimaan (gabEl). Jika sudah
menerima, tidak boleh menolak sama ada harta wasiat itu sudah
diambilnya atau pun belum. Ini kerana harta itu menjadi miliknya
selepas menyebut lafaz penerimaan (qabEl).

Penolakan dinyatakan secara lafaz TarEh (terang) seperti “saya
menolaknya”,  “saya  tidak = menerimanya” atau  ‘“saya
membatalkannya.  Boleh juga digunakan lafaz kinEyah (tidak
menjurus kepada maksud penolakan) seperti “ saya tidak berhajat
kepada benda itu” atau “benda itu tidak layak bagi saya”. Semasa
menyebut lafaz kinEyah mestilah disertai dengan niat.

L Al-RamlE, NihEyah al-MuhtEj, jilid 6, him.66.
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Jika penerima wasiat mati selepas kematian pewasiat tetapi belum sempat
menyatakan penerimaan atau penolakan, warisnya boleh menerima atau
menolak.

5.2 Secara tulisan

5.2.1 Dalam mazhab ShEfi‘E

Wasiat secara bertulis dibolehkan tetapi perlu kepada niat kerana penulisan
dikategorikan sebagai wasiat secara kinEyah.' Niat itu mesti diperakukan
dengan mulut seperti pewasiat berkata: “Aku berniat bahawa penulisan ini
adalah wasiat untuk sipolan”. Pengakuan ini hanya bagi yang boleh berkata-
kata. Orang bisu atau ada kecacatan pada lidah tidak perlu membuat
pengakuan dengan mulut sebaliknya menggunakan isyarat sahaja.

Pengharusan wasiat secara bertulis adalah berdasarkan hadEth yang
diriwayatkan oleh Imam Muslim bahawa Nabi Oallallahu ‘Alaihi Wasallam
bersabda:

2 . W f X

Maksudnya: Tiada lebih baik bagi seorang muslim yang ada
keinginan untuk berwasiat, melainkan membuat persediaan dengan
segera menulisnya.

HadEth ini sebagai gesaan kepada orang yang mempunyai keinginan untuk
berwasiat supaya segera menulis sesuatu yang hendak diwasiatkan dan
kepada siapa wasiat itu hendak diberikan supaya mudah bagi waris atau yang
berkenaan untuk menyelenggarakannya. Penulisan wasiat itu tidak
ditentukan waktunya. Boleh pada waktu sihat atau sebaliknya dan samaada
pewasiat itu sendiri menulis atau dibantu oleh orang lain.

Menurut Imam lbn Hajar al-*AsqalEnE (wafat tahun 852H),% hadEth ini juga
menyatakan keperluan menulis sesuatu yang penting selain wasiat kerana
tulisan lebih terpelihara daripada ingatan (tanpa menulis) dan boleh disimpan.

! Al-RamlE, NihEyah al-MuhtEj, jilid 6, him.65.
2 Muslim, @ahEh Muslim, him. 804.
3 Ibn Hajar al-*AsqalEnE, Fath al-BErE, jilid 11, him. 165.
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Imam NawEwE (wafat tahun 676H)! berpendapat bahawa wasiat secara
tulisan hendaklah disertai dengan penyaksian. Kegagalan berbuat demikian
akan menyebabkan wasiat itu ditolak.

5.2.2 Dalam Akta Wasiat Undang-Undang Brunei

Wasiat mestilah dalam bentuk tulisan mengikut peraturan yang ditetapkan
dalam Akta Wasiat, Seksyen 5(1), (2), (3) dan (4). Tulisan wasiat itu
hendaklah ditandatangani oleh pewasiat atau wakilnya dan disahkan oleh dua
orang saksi. Tandatangan tersebut hendaklah diletakkan selepas kenyataaan
wasiat itu.

Di sini, jelas bahawa Undang-Undang Brunei tidak menerima wasiat yang
disebut secara lisan. Persetujuan daripada penerima wasiat juga tidak
diperlukan. Setiap wasiat yang telah ditulis menurut prosedur undang-
undang akan dilaksanakan selepas kematian pewasiat.

6.0 Pembubaran wasiat
Dalam mazhab ShEfi‘E, pembubaran wasiat boleh berlaku melalui empat
cara:

Pertamanya ialah pemberi wasiat menarik balik kata-katanya untuk memberi
wasiat sebelum matinya.? Dia berhak berbuat demikian kerana pengiktirafan
sesuatu wasiat itu adalah selepas kematiannya.

Kedua, pemberi wasiat melakukan suatu perbuatan atau transaksi yang
menyebabkan hilang haknya sebagai pemilik seperti menjualnya atau
memberinya kepada orang lain.?

Ketiga, penerima wasiat menolak pemberian wasiat daripada pemberi wasiat
selepas kematiannya.*

Keempat, waris penerima wasiat menolak pemberian wasiat tersebut.® Ini
disebabkan penerimaan wasiat dan penolakannya menjadi hak waris jika
penerima wasiat mati sebelum sempat menyatakan penerimaan atau
penolakan wasiat tersebut.

! Al-NawawE, @ahEh Muslim Bi Syarh al-NawawE, jilid 4, him. 158.
2 Al-ShirEzE, al-Muhazzab, jilid 1, him. 461.

3 Al-ShirEzE, al-Muhazzab, jilid 1, him. 462.

4 Al-ShirEzE, al-Muhazzab, jilid 1, him. 452.

5 Al-ShirEzE, al-Muhazzab, jilid 1, him. 452-453.
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Di dalam Akta Wasiat seksyen 14, menyatakan bahawa wasiat terbubar
melalui beberapa cara. Di antaranya ialah adanya wasiat lain yang
membatalkan wasiat terdahulu. Pelakuan lain yang menjadikan wasiat
terbubar ialah dengan cara memusnahkan wasiat tersebut seperti membakar
atau mengoyak. Samaada perbuatan itu dilakukan sendiri oleh pewasiat atau
pewasiat mengarahkan wakilnya untuk berbuat demikian. Pembubaran
secara lisan tidak diterima.

7.0 Penutup

Wasiat yang dilakukan oleh seorang muslim dikawal oleh hukum dan syarat
tertentu bagi menentukan kesahihannya dan pelaksanaannya. la mestilah
tidak bertentangan dengan yang digariskan oleh syara‘. Bagi wasiat yang
dilaksanakan dibawah Undang-Undang Brunei, pengkhususannya adalah
kepada orang bukan Islam. Orang bukan Islam yang hendak berwasiat
hendaklah mengikut peraturan yang terdapat dalam akta wasiat tersebut.

Melihat kepada peredaran zaman dan keperluan semasa, di samping
penggunaan lisan, kita perlu melihat kepada pendapat Imam Ibn Hajar al-
‘AsgalEnE dan Imam NawEwE iaitu wasiat hendaklah dibuat secara bertulis
dan ada saksi. Ini bersesuaian dengan firman Allah dalam surah al-Bagarah
ayat 282 yang menggalakkan transaksi dilakukan secara bertulis dan
disaksikan oleh beberapa orang yang tertentu. Walaupun ayat tersebut
berkenaan hutang dan jualbeli tetapi ianya boleh diaplikasikan pada wasiat
kerana semuanya itu adalah dalam perkara muamalat. Ini tidak bermakna
mengenepikan transaksi secara lisan. Penulisan dan penyaksian adalah cara
yang lebih selamat dan bukti kukuh. Pihak waris akan menerimanya dengan
senang hati dan pelaksana wasiat akan dapat menjalankan tugasnya dengan
licin. Justeru itu kita perlu menggunakan kedua-dua cara iaitu lisan dan
tulisan ketika berwasiat.
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THE DISCOURSE OF ISLAM :
IMAM AL-SHOFI1O ON HIS AL-RISOLAH
AND THE REFORMATION OF THOUGHT IN ISLAM.

DR SHOHIBUDDIN LAMING !

ABSTRACT

Imam al-ShEfi ‘£ was an Islamic religious leader who was born in the
year 150 h along with the death of another Islamic leader is Imam AbE
HanEfah (Imam Sect). Birth place of Islam leader who is famous for its school
of history mentions this in several places but most of the city Ghazza Masyur
is exactly adjacent to the southern city of Palestine. The issue of reform is an
important theme in the process of social reconstruction. With rapid social
change and emergence of new challenges, there is a need to re-look at past
and present problems from fresh perspectives.Thus; the theme of reform is a
necessary component of Imam al- ShEfi ‘£ on the initiative to raise awareness
and to build useful and relevant discourses on key issues affecting Muslims
today. The idea of reform is also important as we think about the development
agenda for the Muslim community in the world. This paper is focusing on the
discussion of Imam al- ShEfi ‘£ thought.

Introduction

ITIET (reformation) or the process of reform, renewal to the religious
comprehension is a necessity. Throughout the history of this ummah, the
movement or the struggle of tajdEd was instrumental in preventing the
ummah from becoming weak and incompetent. In a @alEl hadEth reported
by al-Imam Abu Daud, the Prophet s.a.w said: “Allah will raise for this
community at the end of every hundred years someone who will restore its

! Lecturer, Centre for the Promotion of Knowledge and Language Learning, University
Islam Sultan Sharif Ali, Negara Brunei Darussalam.
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religion for it.”* TajdEd does not denote the establishment of a new religion.
There are two different definitions that can be assigned to tajdid. The first
definition is to restore the religion’s original look just as we would restore the
condition of something that has gone bad or has expired. Reform (tajdEd or
ITIET) means that the situation and time renders it necessary to restore
something to its original form. A practical exemplar is the renewal of our
driving license or something similar. Basically, we have the original driving
license but it has to undergo a renewal process because it is old or expired.
The second definition of tajdEd is that it can also imply the innovation of
certain element to fulfill contemporary need and requirement such as the
innovation of modern vehicle. It has never been created before but it serves
the same basic purpose required by humankind since the earliest of time that
is to move from one place to another. Therefore, in the context of Islam,
innovation should be performed such that it does not change the religion but
rather, it is to satisfy the new understanding or view brought about by the
change in circumstances. However, it should not deviate from the essence and
the requirement of al-Quran and al-Sunnah. In other words, the renewal of
Islam refers to the restoration of the original look of Islam that is being
practiced by the ummah because the look of Islam has been contaminated or
neglected as time passes by and as circumstance varies. It can also refer to
the construction of new understanding and new view to meet the
contemporary requirement but is still centered upon the al-Quran and al-
Sunnah.In another hadith, the Prophet s.a.w said:

“This knowledge must be carried by those who are righteous among the
successors (from one generation to another). They deny (oppose) the
deviance performed by the extremists, the false claims made by the immorals
and the interpretation done by the ignorants.” (Reported by al-BaihagE, lon
‘Adi and others. Ranked by xasan by al-ImEm Aimad).

! Imam Abu Muiammad xusayn bin Malmiid al-Baghawi and Imam Waliyuddin Abi
‘Abdullah Maimiid Tabrizi Al-Khalib ul-‘Umri, Mishkdt al-Masabih, translation by al-xajj
Mawlana Fazlul Karim, published by I.M. Trust, Dacca, 1970. P. 232

2 Imam Abii Zakariyya Yalya bin Sharaf an-NawEwi, Riyal u’s-Salilin min Kalami Sayyid
i’l Mursalin (The Gardens of the Righteous, in the words of the Master of all the Prophetic
Messengers), Manar 1i’n nashr wa’t tawzi‘, Damascus, 1422/2001. Al-ShEfiE,Muiammad
b. 1drEs,"The Book of the Amalgamation of Knowledge" translated by A.Y. Musa in
HadEth as Scripture: Discussions on The Authority Of Prophetic Traditions in Islam, New
York: Palgrave, 2008
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General meaning

Words such as Reform, Reformity, refortarian, and reform all trace their
history to the Latin form, which means "change. One of the first recorded
instances of the word Reform occurs in 1375, when it was used to describe
the Reform arts. The word's early connection with the classical education of
a medieval university soon gave way to a proliferation of different
denotations and connotations. Reform could refer to "free in bestowing" as
early as 1387, "made without stint" in 1433, "freely permitted” in 1530, and
"free from restraint"—often as a pejorative remark—in the 16th and the 17th
centuries.

In 16th century England, Reform could have positive or negative attributes in
referring to someone's generosity or indiscretion. In his book “Much | do
about Nothing”, Shakespeare wrote of "a Reform villaine” who
"hath...confest his vile encounters”. With the rise of the Enlightenment, the
word acquired decisively more positive undertones, being defined as "free
from narrow prejudice” in 1781 and "free from bigotry" in 1823. In 1815, the
first use of the word Reformism appeared in English. By the middle of the
19th century, Reform started to be used as a politicized term for parties and
movements all over the world.

Background

The issue of reform is an important theme in the process of social
reconstruction. With rapid social change and emergence of new challenges,
there is a need to re-look at past and present problems from fresh perspectives.

Thus, the theme of reform is a necessary component of Imam al-ShEfi‘E
on this article as an initiative to raise awareness and to build useful and
relevant discourses on key issues affecting Muslims today. By focusing on
Imam al-ShEfi‘E on the reformation of thought.
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Imam al- ShEfi‘E: The Defenders al-Sunnah and al-HadEth of the
Prophet

His name is Mulammad with his father’s name AbE Abdillah. His nasab
complete was Muiammad ibn 1drEs ibn al-‘AbbEs ibn ‘UthmEn ibn ShEfi¢
bin As-SEEDb ibn ‘Ubayd ibn’ Abdu ibn Zayd ibn HEshim ibn al-Muttalib ibn
‘Abdu ManEf ibn Qusai. His nasab met the Prophet nasab at ‘Abdu ManEf
ibn Qusai. That way, he still included the relatives of the Messenger of Allah
Prophet Muhammad because the biological relatives from distant
descendants of his uncle, namely HEshim ibn al-Muttalib.

His father, Idris, arrived from the region Tibalah (A region in the area
Tihamah on the way to Yemen). He is a man who does not haves. At first he
lived in Medina and then moved and settled in ‘Asqalan (seaside city in the
Palestinian territories) and eventually died when he still young. ShEfi‘E, the
grandfather of his grandfather, whose name became the source-of Imam al-
ShEfi‘E name he (ShEfi‘E) — according to some scholars is a friend TigEr
(junior) of the Prophet. As-Saib, father Imam al-ShEfi‘E his self included
friend (senior) who has a physical resemblance with the Prophet Muhammad
Thollallahu’alaihi wasallam. He was included in the line of figures in the
Battle of Badr Kuraysh idolaters. When he was captured and then redeem
itself and declare himself a Muslim.?

Historians, scholars and experts agree that Imam al-ShEfi‘E hadith comes
from the pure Arab descent. Imam Bukhari and Imam Muslim would have to
give their testimony and the validity of these continue generations with the
Prophet, then they argue with the opinions of a group of people among
Malikiyah and Hanafiyah stating that the original is not a descendant of Imam
al- Shafi’i in nasab Kuraysh, but only in offspring Wala’ alone. As for his
mother, there are differences of opinion about her identity. Some opinions
say she is still the descendants of al-Hasan ibn ‘Ali ibn Abu Talib, while
others mention a woman from the nomadic tribe that has nick name Ummu
Habibah Azadiyah. Imam an-Nawawi argued that the mother Imam al-

L. Al-GhazEIE, The Ethical Philosophy of Al-GhazEIE, A.S Noordeen, Kuala Lumpur 1996.
P 97. See also, Hourani, A. (1984) Arabic Thought in the Liberal Age (1798-1939),
Cambridge: Cambridge.p23. See also, Amin, A. (1928) ‘Fajr ’'I-Islam’ (The Dawn of Islam),
Cairo.p.129.

2. Al-GhazEIE, The Ethical Philosophy of Al-GhazEIE, A.S Noordeen, Kuala Lumpur 1996.
P97
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ShEfi‘E is @ woman who diligently serve and have a high intelligence. He
was a fagEh in religious matters and has the ability to do istinbEl.

As a follow- manhaj Ash-hEbul HadEth, he is in defining a problem,
especially problems of agidah which always makes the al-Qur’an and the
Sunnah of the Prophet as the basis and source of law. He always mentions the
postulates of both and make hujjah in the face of opponents, especially from
among experts kalEm. He said, “If you’ve got the Sunnah of the Prophet, so
follow it and do not you turn to take the opinion of others.” Because of his
commitment to follow the Sunnah and defend it, he received a title as NETir
al-Sunnah wa al-HadEth.

There are many atsar about his dislike for KalEm to expert studies, given
the differences he has with them manhaj. He said, “Every person who speaks
(mutakallim) with one derived from al-Quran and Sunnah, the words are true,
but if the other two, then the words just sheer delirium.” Imam Ahmad said,
“For if it had been convinced by Imam al-ShEfi‘E with the hadEth, then he
will disclose. And the best attitude is that he is not interested at all with the
science of theology, and was more interested in jurisprudence (figh).“Imam
al-ShEfi‘E said,” There’s nothing I hate more than the science of kalam and
the expert. “Al-Mazani said,” It is the Imam al-ShEfi‘E have busyness in the
science of kalam. He forbade us busy in the science of kalam. “Dislike of him
to give fatwE on the level of expert knowledge that the law was hit with a
midrib kalEm dates, and then mounted on the back of a camel and marched
around among the tribes by announcing that it is a punishment for people who

left the al-Qur’an and Sunnah and choose the science of kalam.

Malik ibn Anas and Muhammad ibn al-Hasan al-Shaybani were among his
most prominent teachers and he took position against both of them in figh.
Imam al-Shafii said: "From Muhammad ibn al-Hasan | wrote a camel-load."
Al-Hakim narrated from ‘Abd Allah ibn Abd al-Hakam: "Imam al-ShEfi‘E
never ceased to speak according to Malik’s position and he would say: ‘We
do not differ from him other than in the way of his companions,’ until some
young men spoke unbecomingly at length behind his back, whereupon Imam
al-ShEfi‘E resolved to put his differences with Malik in writing. Otherwise,
his whole life he would say, whenever asked something: ‘This is what the
teacher said’- hadha gaw! al-ustadh - meaning Malik.!"Like Abu Hanifa and
al-Bukhari, he recited the entire al-Qur’an each day at prayer, and twice a day
in the month of Ramadan.Abu ‘Ubayd al-Qasim ibn Sallam said: "If the

1 - Khadduri, Majid (1987). Islamic Jurisprudence: ShEfi‘E 's RisEla. Cambridge: Islamic
Texts Society. pp. 286.
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intelligence of an entire nation was brought together he would have
encompassed it." Similarly, al-Muzani said: "I have been looking into Imam
al-ShEfiE’s RisEla for fifty years, and | do not recall a single time | looked
at it without learning some new benefit.:. Al-Sakhawi in the introduction to
his al-JawEhir wa al-Durar and others narrate that someone criticized
Ahmad ibn Hanbal for attending the figh sessions of Imam al-ShEfi‘E and
leaving the hadith sessions of Sufyan ibn "Uyayna. Ahmad replied: "Keep
quiet! If you miss a hadith with a shorter chain you can find it elsewhere with
a longer chain and it will not harm you. But if you do not have the reasoning
of this man [Imam al-Shafi'i], | fear you will never be able to find it
elsewhere." Ahmad is also related by his students Abu Talib and Humayd ibn
Zanjuyah to say: "l never saw anyone adhere more to hadith than Imam al-
ShEfi‘E. No-one preceded him in writing down the hadith in a book." The
meaning of this is that Imam al-ShEfi‘E possessed the understanding of
hadith after which Ahmad sought, as evidenced by the latter’s statement:
"How rare is figh among the scholars of hadEth!" This is a reference to the
hadEth: "It may be one carries understanding (figh) without being a person of
understanding (fagEh)." Sufyan himself would defer to Imam al-Shafi’i in
matters of tafsir and fatwa. Yunus ibn Abi Ya‘la said: "Whenever Imam al-
Shafi’i went into tafsir, it was as if he had witnessed the revelation.” Ahmad
ibn Hanbal also said: "Not one of the scholars of hadith touched an inkwell
nor a pen except he owed a huge debt to Imam al- ShEfi‘E 2."

Imam al-ShEfi‘E was known for his peculiar strength in Arabic language,
poetry, and philology. Imam Bayhaqi narrated: Imam al-ShEfi‘E followed
the path of the Salaf in avoiding any interpretation of the verses and narrations
pertaining to the divine attributes. He practiced "relegation of the meaning"
(tafwEl al-ma‘nE) to a higher source, as established in his saying: "I leave
the meaning of the verses of the Attributes to Allah, and I leave the meaning
of the hadEths of the attributes to Allah’s Messenger." At the same time, rare
instances of interpretation are recorded from him. Thus, Imam al-Bayhaqi
relates that al-Muzani reported from Imam al-ShEfi‘E the following
commentary on the verse: "To Allah belong the East and the West, and

1 Abd Majid, Mahmood (2007). Tajdid Figh Al-Imam Al-ShEfi ‘£. Seminar pemikiran Tajdid
Imam As Shafie 2007.p.218. See also, Rippin, Andrew (2005). Muslims: Their Religious
Beliefs and Practices (3rd ed.). London: Routledge. pp. 90-93. ISBN 0-415-34888-9.

2. aI-Sthi‘E,MuhamAmad b. Idris,"The Book of the Amalgamation of Knowledge" translated
by A.Y. Musa in HadEth as Scripture: Discussions on The Authority Of Prophetic Traditions
in Islam, New York: Palgrave, 2008
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wheresoever you turn, there is Allah’s face (wajh)" (2:115): "It means — and
Allah knows best — thither is the bearing (wajh) towards which Allah has
directed you." Al-Hakkari (d. 486) related in his book "Agida Imam al-
ShEfi‘E that the latter said: "We affirm those attributes, and we negate from
them likeness between them and creation (al-tashbEh), just as He negated it
from Himself when He said: ‘There is nothing whatsoever like unto Him’".!

Imam al-ShEfi‘E’s hatred of dialectic theology (kalEm) was based on his
extreme caution against errors which bear heavy consequences as they induce
one into false beliefs. Among his sayings concerning this: "It is better for a
scholar of knowledge to give a fatwa after which he is said to be wrong than
to theologize and then be said to be a heretic (zindEq). | hate nothing more
than theology and theologians.” Dhahabi comments: "This indicates that Abu
"Abd Allah’s position concerning error in the principles of the Religion (al-
uskl) is that it is not the same as error in the course of scholarly exertion in
the branches.” The reason is that in belief and doctrine neither ijtihad nor
divergences are permitted. In this respect Imam al-ShEfi‘E said: "It cannot be
asked “Why?’ concerning the principles, nor ‘How?’" Yet Imam al-ShEfi‘E
did not completely close the door to the use of kalEm in defense of the Sunna.
Yunus ibn Abi Ya'la narrated that Imam al-ShEfi‘E defined the "principles"
as: "The al-Qur’an, the Sunna, analogy (al-giyEs), and consensus (al-ijme 9"
he defined the latter to mean: "The adherence of the Congregation (jamEah)
of the Muslims to the conclusions of a given ruling pertaining to what is
permitted and what is forbidden after the passing of the Prophet, blessings
and peace be upon him.?"

Imam al-ShEfi‘E did not close the door on the right use of kalEm as is
clear from Ibn Abi Hatim’s narration from al-Rabi" of his words: "If | wished,
| could produce a book against each one of those who deviated, but dialectic
theology is none of my business, and | would not like to be attributed any part
in it." Similar to it is his advice to his student al-Muzani: "Take proofs from
creation about the Creator, and do not burden yourself with the knowledge of
what your mind did not reach.” Ibn Abi Hatim himself spoke similarly when
he was told of Ibn Khuzayma’s unsuccessful attempt at kalam: "It is
preferable not to meddle with what we did not learn." Note that Imam al-
Shafi’i also spoke of his wish not to have a single letter out of all his works

YAl-Qurian: 42 : 11

2~ Abd Majid, Mahmood (2007). Tajdid Figh Al-lmam Al-Syafi'i. Seminar pemikiran Tajdid
Imam As Shafie 2007.
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attributed to him, regardless of topic. Imam al-ShEfi‘E’s attitude towards
tasawwuf was as strict as with kalEm, and he both praised it and denigrated
its abuse at the hands of its corrupters. In criticism of the latter he said: "No-
one becomes a Sufi in the morning except he ends up a dolt by noon™ while
on the other hand he declared in his DEwEn: "Be at the same time a fagEh
and a SEfE." In Mecca Imam al-ShEfi‘E was the student of Fudayl ibn ‘lyad.
Imam al-Nawawi in his Bustan al-"Arifin fi al-Zuhd wa al-Tasawwuf ("The
Garden of the Gnostics in Asceticism and Tasawwuf") narrated from Imam
al-ShEfi‘E the saying: "Only the sincere one (al-mukhlis) can recognize self-
display (al-riy£")." Al-Nawawi comments: "This means that it is impossible
to know the reality of self-display and see its hidden shades except for one
who resolutely seeks (arEda) sincerity. Such a one strives for a long time,
searching, meditating, examining at length within himself until he knows, or
knows something of what self-display is. This does not happen for everyone.
Indeed, this happens only with special ones (al-khawEs). But for a given
individual to claim that he knows what self-diplay is, this is real ignorance on
his part."!

Imam al-ShEfi‘E deferred primacy in the foundations of figh to Imam
Abu Hanifa with his famous statement: "People are all the children of Abu
Hanifa in figh." Ibn Hajar al-Haytami mentioned in the thirty-fifth chapter of
his book on Imam Abu Hanifa entitled al-Khayrat al-Hisan: "When Imam al-
ShEfi‘E was in Baghdad, he would visit the grave of Imam Abu Hanifa, greet
him, and then ask Allah for the fulfillment of his need through his means.?"
Al-Subki related that the Imam al-ShEfi‘E scholars considered al-Rabi’s
narration from Imam al- ShEfi‘E sounder from the viewpoint of transmission,
while they considered al-Muzani’s sounder from the viewpoint of figh,
although both were established hadith masters. Imam al-ShEfi‘E said to al-
Rabi': "How | love you!" and another time: "O Rabi! If | could feed you the
Science | would feed it to you." Al-Qaffal al-Shashi in his FatEwE relates
that al-Rabi was slow in his understanding, and that Imam al-ShEfi‘E once
repeated an explanation forty times for him in a gathering, yet he did not
understand it then got up and left in embarrassment. Later, Imam al-ShEfi‘E
called him in private and resumed explaining it to him until he understood.
This shows the accuracy of Ibn Rahuyah’s statement: "I consider the best part

! Schacht, Joseph (1950). The Origins of Muhammadan Jurisprudence. Oxford: Oxford
University. p. 16.

2~ Abd Majid, Mahmood (2007). Tajdid Figh Al-lmam Al-Syafi'i. Seminar pemikiran Tajdid
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of me the time when | fully understand Imam al-ShEfi‘E’s discourse.! Imam
al-ShEfi‘E took the verse "Or if you have touched women" (4:43) literally,
and considered that contact between the sexes, even accidental, nullified
ablution. This is also the position of Ibn Mas'ud, Ibn ‘Umar, al-Sha‘bi, al-
Nakha‘i, al-Zuhri, and al-Awza'i, which is confirmed by Ibn ‘Umar’s report:
"Whoever kisses or touches his wife with his hand must renew his wulE’." It
is authentic and related in numerous places including Malik's Muwatta’.
Imam al-ShEfi‘E said: "Something similar has reached us from lbn Mas‘ud."
They all read the above verse literally, without interpreting "touch" to mean
"sexual intercourse™ as do the Hanafis, or "touch with pleasure™ as do the
Malikis.?

A major contribution of Imam al-ShEfi‘E in the foundations of the Law
was his division of innovation (al-bid ‘a) into good and bad on the basis of
‘Umar’s words about the tarEWEh or congregational supererogatory night
prayers in the month of Ramadan: "What a fine innovation this is!" Harmala
narrated that Imam al-ShEfi‘E concluded: "Therefore, whatever innovation
conforms to the Sunna is approved (mahmEd), and whatever opposes it is
abominable (madhmEm)." Agreement formed in the Four Schools around his
division, as illustrated by the endorsement of some major later authorities in
each school. Among the Hanafis: Ibn ‘Abidin, al-Turkumani, and al-
Tahanawi; among the Malikis: al-Turtushi, lbn al-Hajj, and al-Shatibi;
consensus among the Imam al-ShEfi‘E; and reluctant acceptance among later
Hanbalis, who altered Imam al-ShEfi‘E’s terminology to read "lexical
innovation" (bid'a lughawiyya) and "legal innovation" (bid‘a shar ‘iyya),
respectively although inaccurately matching Imam al-ShEfi‘E’s "approved"
and "abominable".® Among Imam al-ShEfi‘E’s other notable positions: Al-
Muzani said: "I never saw any of the scholars make something obligatory on
behalf of the Prophet as much as Imam al-ShEfi‘E in his books, and this was
due to his high remembrance of the Prophet. He said in the Old School:
‘Supplication ends with the invocation of blessings on the Prophet, and its
end is but by means of it.”" Al-Karabisi said: "I heard Imam al-ShEfi‘E say
that he disliked for someone to say ‘the Messenger’ (al-RasEl), but that he

! - Schacht, Joseph (1950). The Origins of Muhammadan Jurisprudence. Oxford: Oxford
University. pp. 16.

2 Khadduri, Majid (1987). Islamic Jurisprudence: ShEfi‘E 's RisEla. Cambridge: Islamic
Texts Society. p. 286.

3 Abd Majid, Mahmood (2007). Tajdid Figh Al-Imam Al-ShEfi ‘E. Seminar pemikiran Tajdid
Imam As Shafie 2007.p.218
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should say ‘Allah’s Messenger” (RasElullah) out of veneration (ta ‘PEm) for
him.1"Among Imam al-ShEfi‘E’s other sayings:

"The study of hadith is better than supererogatory prayer, and the pursuit of
knowledge is better than supererogatory prayer." lon ‘Abd al-Barr in KitEb
al-‘llm listed the many hadEths of the Prophet on the superior merit of
knowledge. However, Imam al-ShEfi‘E by this saying meant the essence and
purpose of knowledge, not knowledge for its own sake which leads to Satanic
pride. The latter is widely available while true knowledge is the knowledge
that leads to godwariness (tagwE). This is confirmed by Imam al-ShEfi‘E’s
saying: "Knowledge is what benefits. Knowledge is not what one has
memorized."This is a corrective for those content to define knowledge as "the
knowledge of the proof" (ma ‘rifa al-dalEl). "He gives wisdom to whomever
He will, and whoever receives wisdom receives immense good." (2:269)"You
[the scholars of hadEth] are the pharmacists but we [the jurists] are the
physicians.” This was explained by ‘Ali al-Qari in his book Mu‘tagad Abi
Hanifa al-lmam (p. 42): "The early scholars said: The hadith scholar without
knowledge of figh is like a seller of drugs who is no physician: he has them
but he does not know what to do with them; and the figh scholar without
knowledge of hadEth is like a physician without drugs: he knows what
constitutes a remedy, but does not dispose of it."?"Malik was asked about
kalEm and [the Science of] Oneness (tawhEd) and he said: ‘It is inconceivable
that the Prophet should teach his Community hygiene and not teach them
about Oneness! And Oneness is exactly what the Prophet said: ‘I was ordered
to fight people until they say ‘There is no God but Allah.” So, whatever makes
blood and property untouchable that is the reality of Oneness (hagEqa al-
tawhEd).”" This is a proof from the Salaf against those who, in later times,
innovated sub-divisions for tawhid or legislated that their own understanding
of Allah’s Attributes was a precondition for the declaration of Oneness. Al-
Halimi said: "In this hadith there is explicit proof that that declaration (IE
ilEha illallEh) suffices to extirpate oneself from all the different kinds of
disbelief in Allah Almighty."3lmam al-ShEfi‘E stated that “Satiation weighs
down the body, hardens the heart, does away with sagacity, brings on sleep,

! - Rippin, Andrew (2005). Muslims: Their Religious Beliefs and Practices (3rd ed.). London:
Routledge. pp. 90-93. ISBN 0-415-34888-9.
2 -Ibid

8 Imam Abi Muhammad Husayn bin Mahmiid al-Baghawi and Imam Wallyuddin Abi
‘Abdullah Mahmitid Tabrizi Al-Khatib ul-‘Umri, Mishkat al-Masabih, translation by al-Hajj
Mawlana Fazlul Karim, published by .M. Trust, Dacca, 1970p. 219

193



and weakens one from worship."” This is similar to the definition of tasawwuf
as "hunger" (al-j£ ) given by some of the early masters, who acquired hunger
as a permanent attribute and were called "hungerers" (j£ ‘iyyEn). A notable
example is al-Qasim ibn "Uthman al-"Abdi al-Dimashqi al-Jui (d. 248),
whom al-Dhahabi describes as "the Imam, the exemplar, the wali, the
muhaddith, the shaykh of the SEfEs and the friend of Ahmad ibn al-
Hawari.'""I never swore by Allah - neither truthfully nor deceptively." This
is similar to the saying of the Sufi master Sahl ibn ‘Abd Allah al-Tustari
narrated by al-Dhahabi: "Among the manners of the truthful saints (al-
TiddEqgEn) is that they never swear by Allah, nor commit backbiting, nor does
backbiting take place around them, nor do they eat to satiation, if they
promise they are true to their word, and they never speak in "

Al-Buwayti asked: "Should | pray behind the Rafidi?"" Imam al-Shafi'i said:
"Do not pray behind the Rafidi, nor behind the Qadari, nor behind the Murji’."
Al-Buwayti said: "Define them for us." He replied: "Whoever says ‘Belief
consists only in speech’ is a Murji’, and whoever says ‘Abu Bakr and ‘Umar
are not Imams’ is a Rafidi, and whoever attributes destiny to himself is a
Qadari®."In the introduction of his compendium of Imam al-Shafi'i figh
entitled al-MajmE ‘ al-Nawawi mentions that Imam al-Shafi'i used a walking
stick for which he was asked: "Why do you carry a stick when you are neither
old nor ailing?" He replied: "To remember | am only a traveller in this
world.®"It is here where he produced a final version of al-RisEla and
eventually died on the last day of Rajab 204 A.H. (820 CE). The original
version of al-RisEla was produced in Baghdad and was probably less
complete than the new version produced in Egypt. The progress of the al-
RisEla shows how Imam al-ShEfi‘E himself progressed from a strict follower
of the Maliki school to becoming the founder of the Imam al- ShEfi‘E school
of thinking. His thoughts and method were tested by scholars of both the

1 - Abd Majid, Mahmood (2007). Tajdid Figh Al-Imam Al-ShEfi‘E. Seminar pemikiran
Tajdid Imam As Shafie 2007.

2 - Calder, Norman, Jawid Mojaddedi, and Andrew Rippin (2003). Classical Islam: A
Sourcebook of Religious Literature. London: Routledge. Section 7.1

3 - Ibid
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Hanafi school and the Maliki school through many debates where he not only
excelled but refined his own thinking.!

The Arrangement of the al-RisEla

The al-RisEla is arranged into a series of sections with general titles. The
complexities of each subject are then explored either directly or by way of a
third-party questioner who asks questions about various aspects of an issue
such as abrogation. The chapters are, in order: Al-BayEn (explicit
declaration), Legal Knowledge, The Book of Allah (al-Qur’an), Obligation
of Man to accept the authority of the Prophet, Abrogation of Hukm Shar’i,
Duties, Nature of Allah's Orders of Prohibition and the Nature of Messenger's
Orders of Prohibition, Traditions (Sunnah), Khabar Ahad (single individual
traditions), IjmE (consensus), QiyEs (Analogy), ljtinEd, IstihsEn (juristic
preference), and finally IkhtilEf (disagreement). Some, like the chapter on the
Book of Allah, have many different subtopics, like the Arabic nature of the
al-Qur’an, while others, such as Qiyas, are small and discussed more
thoroughly in Imam al-ShEfi‘E 's other books, such as KitEb-ul-Umm or
IkhtilEf al-HadEth. Two schools of legal thought or madhahib are actually
attributed to Imam ShEfi‘E, englobing his writings and legal opinions
(fatEwE). These two schools are known in the terminology of jurists as "The
Old" (al-qadEm) and "The New" (al-jadEd), corresponding respectively to
his stays in Irag and Egypt. The most prominent transmitters of the New
among Imam Shafi'i’s students are al-Buwayti, al-Muzani, al-Rabi‘ al-
Muradi, and al-Bulgini, in KitEb al-Umm ("The Motherbook"). The most
prominent transmitters of the Old are Ahmad ibn Hanbal, al-Karabisi, al-
Za farani, and Abu Thawr, in KitEb al-Hujja ("Book of the Proof"). Imam al-
ShEfi‘E’s al-RisEla is one of the earliest available treatises on Islamic
jurisprudence. For those who have not heard of Imam al-ShEfi‘E, he is the
founder of one of the four major schools of Islamic law in the 8" century (the
other three being Abu Hanifa, Malik bin Anas and lbn Hanbal). Al-RisEla is

! AI—Sthi‘E,Muhamrpad b. Idris,"The Book of the Amalgamation of Knowledge" translated
by A.Y. Musa in HadEth as Scripture: Discussions on The Authority Of Prophetic Traditions
in Islam, New York: Palgrave, 2008.p 128
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targeted at those familiar with the basics of Islamic jurisprudence,
undergraduate levels and above.

Iragi born translator Majid Khadduri, profesor of Middle Eastern studies
at the Johns Hopkins School for Advanced International Studies, is a well
known authority on many Islamic subjects including history and politics. He
undertook this translation in the 1960s, so it does lack a lot of terminology
which has since become standard in works of this kind. He adds a
comprehensive introduction to the translation, starting with the historical
background of the al-RisEla. He explains the state of Islamic jurisprudence
before the advent of Imam al-ShEfi‘E, outlines ShEfi‘E’s biography,
discusses the old and new al-RisEla and provides an overview of some of the
key ideas of the al-RisEla.

Fundamental Ideas of the al-RisEla

The al-RisEla begins with an introductory chapter discussing the religious
basis of Islamic jurisprudence, aimed at reforming mankind into a God
fearing community. The al-Qur’an and the orders of Muhammed (pbuh)
comprise two important elements of the new and final religion.The next
chapter focuses on the al-Qur’an as the basis of legal knowledge, its rules
addressing all matters, spiritual and temporal. From a juridicial point of view,
Imam al-ShEfi‘E identifies legal rules, general principles and groupings
which Imam al-ShEfi‘E summarises into four categories: specific legal
provisions from the al-Qur’an, provisions from the al-Qur’an where modes
of observance are specified by Muhammed (pbuh), broad provisions
particularised by Muhammed (pbuh), provisions laid down by Muhammed
(pbuh) and rules sought through IjtihEd. This analysis was innovative at the
time and provided a significant idea through which the al-Qur’an was viewed
in the following centuries.Imam al-ShEfi‘E discusses the legal contribution
that the Sunnah makes in clarifying the meaning of particular al-Qura’nic
legislation or elaborating law and explains its role as a source of law. In this
discussion, Imam al-ShEfi‘E made it clear that only authenticated traditions
of the Prophet (pbuh) were binding and considered authoritative sources of
legislation. This was in sharp contrast to existing Hijazi and Iragi schools that
often took traditions based on local customs or embodied a personal opinion
as valid for legislation. Imam al-ShEfi‘E spends considerable time clarifying
what constitutes an authentic tradition, who are reliable transmitters and why
certain authentic traditions are contradictory to one another. Furthermore,
Imam al-ShEfi‘E categorised traditions relating back to the Prophet (pbuh),
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the companions or leading jurists with the latter being accepted to clarify the
meaning of text but is not binding.

Imam al-ShEfi‘E discusses the principle of abrogation, where al-
Qur’anic injunctions were repealed by later ones. He does not accept that the
al-Qur’an can abrogate the Sunnah or vice versa. The Prophet (pbuh) would
replace any Sunnah action contradicted by al-Qur’anic revelation thus
clarifying the Sunnah’s role as a second source.> Al-RisEla covers the
remaining important subjects of Islamic jurisprudence: IjmE‘ (consensus),
QiyEs (analogy), ljtihnEd (personal reasoning), IstihsEn (juristic preference)
and IknhtilEf (disagreements) with less coverage than the al-Qur’an and
Sunnah. Imam ShEfi‘E formulates the concept of ijmE “ as consensus of the
scholars as a method of expounding law acceptable to contemporary jurists
but invests the community with higher authority. This has led to successive
jurists from his own school differing with him, primarily, due to the absence
of any mechanism of implementing consensus of the community.

There is a more detailed discussion of QiyEs and ljtihad due to the widespread
and sometimes unrestricted usage of QiyEs with a number of critics denying
it in its entirety. Imam ShEfi‘E limits the usage of QiyEs and imposes a
number of conditions on its usage.In addressing IstihsEn, which was
primarily used by the Iraqi jurists, he rejects the principle due to its unlimited
and unrestricted use of discretion. He states that personal reasoning through
the [n%chanism of QiyEs should be used following al-Qur’an, Sunnah and
IjmE".

Finally Imam al-ShEfi‘E considers IkhtilEf in interpretation which at his time
was quite fluid and tolerated. Having proposed a systematic approach to
dealing with the sources of jurisprudence, he limited the degree of
interpretation to those texts that have the propensity for different
interpretations and where personal reasoning can be exercised in QiyEs. This
was much stricter than the prevailing views and created significant
discussion.*

1 Al-ShEfi‘E,Muhammad b. Idris,"The Book of the Amalgamation of Knowledge" translated
by A.Y. Musa in Hadith as Scripture: Discussions on The Authority Of Prophetic
Traditions in Islam, New York: Palgrave, 2008, p 235

2 - Ibid

3 -op.cit

4 Ibid, p 198. See also, Abu Zayd, N. (1994) Al-Mar ‘ah fi KhitEb al-Azmah (Women in The
Discourse of Crisis).p.128
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A number of jurists across the various legal schools of thought have
historically provided detailed critique of the concepts introduced in the al-
RisEla. However, over time much of the contents of al-RisEla have been
incorporated into all the schools of thought. The systematic organisation and
development of the primary and secondary sources, the critical acceptance of
narrations, the differentiation of sources which are authoritative and those
which are supportive to mention but a few.However the main failing of al-
RisEla is that of the concept of ijmE*, which Imam al-ShEfi‘E mandates as
ijmE “ al-ummah. This is weak for two reasons - firstly the evidences used to
show it is a source are not definitive and are open to a multitude of
interpretations, and secondly, ijmE “ al-ummah has historically occurred only
on a small number of credal matters, rendering the principle inoperable for
the purposes of legislation.RisEla has had a major historic impact which
continues to reverberate to modern times. A clear and systematic
methodology has been adopted by all modern Islamic jurists influenced by
Imam al-ShEfi‘E. The Imam al-ShEfi‘E madhhab is predominant in Northeast
Africa, parts of the Arabian Peninsula and Southeast Asia.

The Imam al-ShEfi‘E school is followed throughout the Ummah and is the
official school of thought of most traditional scholars and leading Sunni
authorities. It is also recognized as the official school of thought by the
governments of Brunei Darussalam and Malaysia. In addition, the
government of Indonesia uses this madhab for the Indonesian compilation of
shari ‘a law.!

Reform — Between UsEIl and FurkE*

The Muslim world, had seen great changes in the last two hundred
years. More recently, it is encountering the emergence of a new global
landscape that challenges present paradigm of thinking. Thus, we cannot
afford to ignore the responsibility of reviewing and renewing ourselves but
instead choose to isolate ourselves and live within our present comfort zones.
In order for us to be at the forefront of civilization, we need to understand,

L<AmarEh, M. (ed.) (1976) Al-A"mEl al-KEmilah li QEsim Amin (QEsim AmEn’s works),
Beirut.p.28. Khadduri, Majid (1987). Islamic Jurisprudence: ShEfi‘E's RisEla. Cambridge:
Islamic Texts Society. pp. 286. See also, Khadduri, Majid (1987). Islamic Jurisprudence:
ShEfi ‘£ 's RisEla. Cambridge: Islamic Texts Society. P 295
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examine and evaluate our present thinking and strategies. This warrants us to
be reform minded®.

By ‘reform’, we do not mean change for the sake of change alone. Reform is
not mere adaptation. Reform requires an assertion of what are fundamental
that need to be upheld and protected, and what are contingent (ie can change)
and can be reformulated according to the needs of the time. The notion of
Reform (illEI) is in fact, inherent in the Islamic tradition as we have seen
from the reformist ideas of classical scholars (in jurisprudence) like Imam al-
ShEfi‘E and Imam Abu Hanifah and (in theology and philosophy) like Imam
Al-Ghazali.2

In Islam, what constitutes the fundamentals is clear. Aspects of ‘agEdah
as encapsulated in the 5 pillars of Islam (Rukun Islam) and the 6 pillars of
faith (Rukun Iman) are the foundation of Islam and not subjected to changes.
At the same time, all Muslims accept the divine status of the Holy al-Qur’an
and believe that its message remains true and relevant for humanity at all
times and in all places. A Muslim also must believe in the prophethood of
Muhammad (may peace be upon him) and his position as the Final Messenger
of God. Muslims also embrace universal values of ‘adl (justice) and rahmah
(compassion) and precepts of morality (eg it is wrong to steal). The Holy al-
Qur’an calls upon Muslim to uphold these values, even in the most difficult
circumstances and this clearly reflects their fundamental nature to Islamic
teachings. These constitute the uskl (fundamentals) that are not subjected to
any form of revision.

However, beyond the fundamentals, Muslim scholars have differed greatly
in many matters pertaining to our specific understanding of the general
aspects of Islam, to specific legal matters, and to specific implementation of
aspects of Muslim practices. According to Imam Abu Hamid al-Ghazali in
his treatise entitled “On the Boundaries of Theological Tolerance in Islam”
no Muslim can be charged with unbelief (kufr) on the basis of disagreements

1_al-ShEfi‘E, Muhammad b. Idris,"The Book of the Amalgamation of Knowledge" translated
by A.Y. Musa in HadEth as Scripture: Discussions on The Authority Of Prophetic Traditions
in Islam, New York: Palgrave, 2008

2 Al-GhazEIE, The Ethical Philosophy of Al-GhazEIE, A.S Noordeen, Kuala Lumpur 1996.
P 97. See also, Hourani, A. (1984) Arabic Thought in the Liberal Age (1798-1939),
Cambridge: Cambridge.p23. See also, Amin, A. (1928) ‘Fajr ’I-ISIEm’ (The Dawn of Islam),
Cairo.p.129.
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over secondary matters that constitute the non-fundamental aspects of the
religion.!

Diversity and Differences of Agreement or IkhtilEf

Differences of agreement (ikhtilEf) have always existed since the early
periods of Islam. Even among the Companions of the Prophet (may peace be
upon him), there are differences, as narrated in sErah and hadEth. It is
differences of opinions on specific issues in Islamic thinking that has
generated so much diversity and formed the many schools of thought
throughout Muslim history. The diversity that emerges out of different ways
of understanding and practising Islam need not be feared nor suppressed — as
long as they do not contravene the fundamental aspects of Islam. It is this
principle of diversity that has generated the richness and dynamism within
Islam, and ensured the continued flourishing of Muslim cultures and
civilization. Given the situation, Muslims today must learn how to manage
this diversity and harness its potential. Despite the diversity and various
disagreements on specific aspects of Islamic thinking and practices, we must
always maintain unity on the basis that we all belong and adhere to a common
faith, al-ISIEm. We must not allow sectarian thinking and attempts to create
discord dominate and undermine the tranquillity and ukhuwwah among the
believers.

According to renowned Muslim jurist, Taha Jabbir al-Alwani in his book,
“The Ethics of Disagreement in ISIEm” there are natural differences in the
way different people view things and conduct their affairs. Therefore, we
must adopt the proper adab in engaging on differences and not allow sectarian
thinking to impose singular opinion on others and to silence other views by
branding people as “deviant” and “sinful”. Such behaviour will only bring
further discord, weaken the foundation of Muslim unity and destroy the
potential to progress based on the al-Qur’anic principle of learning from each
other and competing in good deeds.?

1 Al-GhazEIE, The Ethical Philosophy of Al-GhazEIE, A.S Noordeen, Kuala Lumpur 1996.
P 97. See also, Hourani, A. (1984) Arabic Thought in the Liberal Age (1798-1939),
Cambridge: Cambridge.p23

2 Thaha Jabir al-Alwani, The Ethics of disagreement in ISlEm, p129. See also, Hunwick, J.0.
et al. “Tasawwuf” in: P.J. Bearman et al. (eds.) The Encyclopaedia of ISIEm. P.182
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Imam al-ShEfi‘k: reformist

Imam al-ShEfi‘E madhab, which was also the dominant one in South Arabia
and southern India. Figh is, for the traditionalists, the queen of the sciences;
it is the guide for all behavior prescribing what the believer should and should
not do. In the other religious sciences of doctrine

(‘agEdah) and mysticism (tasawwuf), they also practice taglEd, following in
matters of belief Asy'ari and his school (with lip service to the rival school of
Maturidi) and in mysticism the moderate Imam al-Ghazali, while rejecting
Ibn “Arabi's mysticism and metaphysics. Reformists reject Asy‘ari and Imam
al-GhazEIE (as well as, of course, lbn ‘Arabi) and elevate the muslim scholar,
Ibn Taimiyya to the status of the greatest scholar of the past. Ibn Taimiyya's
works, in turn, are the major references in the world. The traditionalist
insistence on taqlEd appears to be rooted in a pessimistic view of history,
according to which knowledge and piety necessarily decrease with increasing
distance from the Prophetic intervention. !

The periodical appearance of mujaddid, great scholars who revitalised
and renewed the old teaching, could only temporarily stall this process of
general decline. Today's ulama are believed to be but pale shadows of the
great scholars of the past, and presuming to improve upon their rulings by
practising one's own ijtihEd is seen as unwarranted arrogance. Reformists and
Reforms, on the other hand, vehemently criticised ‘blind taglEd” and the
accompanying medieval mentality as responsible for the backwardness of
Muslim’s community. Their call for a return to the Qur'an and hadEts often
amounted to a radical rejection of most of the religious literature of the
intervening period, and especially of figh and its madhhab. Both
traditionalists and reformists, incidentally, have tended to exaggerate the
rigidity of the madhhab. It is true that figh books prescribe in great detail what
has to be done in numerous specific situations, but a fair amount of flexibility
and freedom has always existed because figh is neither a complete nor a
consistent system. It is not complete, for many concrete problems are not
covered by it, so that the expert has to choose which known problem he
considers most relevant to the case at hand.

And the casuistry of the fugah£’ is proverbial; a skilled legist can find
arguments in support of almost any opinion. This is further facilitated by the

! Al-ShEfi‘E,Muhammad b. Idris,"The Book of the Amalgamation of Knowledge™ translated
by A.Y. Musa in HadEth as Scripture: Discussions on The Authority Of Prophetic Traditions
in IsSlEm, New York: Palgrave, 2008. P 129
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fact that on many questions that are explicitly treated in the figh works there
appear to exist not one but several answers, derived by different leading lights
of the madhhab or sometimes by the same expert in different periods of his
life. Due to the willingness to accommodate different opinions and
inconsistencies, the madhhab have retained a certain potential for
development and adaptability. TaglEd is not necessarily rigid. Ironically, in
the late 20th century, traditionalist ulama often appear more flexible than the
spokesmen for reformist Islam, many of whom have not evolved beyond the
positions taken at the beginning of this century. !

The concept of taqlEd is closely associated with the great respect in which
the ulama, and especially those of the past, are held by traditionalist Muslims.
The ulama deserve respect as the carriers of (religious) knowledge; they are,
as a celebrated hadEths has it, the ‘heirs of the prophets.” The transmission
of religious knowledge, even if this concerns only a written text, involves a
personal relationship between teacher and disciple, and the latter is acutely
aware of being at the end of a long chain of such teacher-disciple links (the
chain is called isnad in the case of hadEths and other textual knowledge,
silsilah in the case of mystical initiations).?

CONCLUSION

By ‘reform’, we do not mean change for the sake of change alone.
Reform is not mere adaptation. Reform requires an assertion of what are
fundamental that need to be upheld and protected, and what are contingent
(ie can change) and can be reformulated according to the needs of the
time. The notion of Reform (tajdEd) is in fact, inherent in the Islamic
tradition as we have seen from the reformist ideas of classical scholars (in
jurisprudence) like Imam al-ShEfi‘E and Imam Abu Hanifah and (in theology
and philosophy) like Imam Al-GhazEIE.

In Islam, what constitutes the fundamentals is clear. Aspects of ‘aqEdah
as encapsulated in the 5 pillars of Islam (Pillars of ISIEm) and the 6 pillars of
faith (Pillars of ImEn) are the foundation of Islam and not subjected to

! Al-Iskandrani, M. (1880) Kashf al-Asrdar 'I-NawrEniyya ‘I-Qur Eniyya fimE Yata'laqu
b i’I-AJrEm .p.149. See also, Khadduri, Majid (1987). Islamic Jurisprudence: ShEfi‘E's
RisEla. Cambridge: Islamic Texts Society. P 239

2 |bid, Al-Iskandrani, M. (1897) Islamic Education, Perceptions and Exchanges MugEranat

Ba‘d MabEhith al-Hay'a bi 'I-WErid fi 'NussEs‘Shariyyah (Comparing Some of the
Astrological Discoveries with What is Syari‘ah).p 126
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changes. At the same time, all Muslims accept the divine status of the Holy
Qur’an and believe that its message remains true and relevant for humanity
at all times and in all places. A Muslim also must believe in the prophethood
of Muhammad (may peace be upon him) and his position as the Final
Messenger of God. Muslims also embrace universal values of ‘adl (justice)
and raimah (compassion) and precepts of morality.
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Sekilas pandang tentang Juwmnal AL-Shafi’i:

Latar Belakang:

Pusat Penyelidikan Mazhab Shafi'i (PPMS) adalah sebuah Pusat Penyelidikan
di bawah Pentadbiran Universiti Islam Sultan Sharif Ali (UNISSA) antara lain
bertujuan untuk menerbitkan Jurnal al-Shafi’i. Ia berhasrat untuk menjadi
platform bagi para ulama Islam di seluruh dunia untuk berurusan dengan
aktiviti penyelidikan, dokumentasi dan penerbitan hasil penyelidikan yang
berkaitan dengan Mazhab al-Shafi’i dengan tujuan untuk mengembangkan
dan mengukuhkan penyebaran ajaran Islam bermazhabkan al-Shafi’i di Asia
Tenggara.

Objektif:

o Menggalakkan aktiviti penyelidikan di kalangan kakitangan akademik dan
mahasiswa/i UNISSA serta orang ramai dalam dan luar negara untuk
menghasilkan penyelidikan yang sah dan telus yang memberi manfaat
kepada masyarakat secara keseluruhan khususnya rakyat Negara Brunei
Darussalam;

e Memperkayakan penyelidikan dalam semua aspek pegangan Mazhab al-
Shafi’i mengikut keperluan umat Islam hari ini dan untuk memenuhi
keperluan tersebut;

e Memelihara kewujudan dan keselamatan pegangan Mazhab al-Shafi’i di
Negara Brunei Darussalam khususnya dan Asia Tenggara secara umum;

e Menggalakkan cara kerjasama dalam bidang penyelidikan Mazhab al-
Shaf’i antara UNISSA dan lain-lain Institusi Pengajian Tinggi dalam dan
luar Negara Brunei Darussalam.

Bidang Keutamaan Penyelidikan:

e Agidah e  Ekonomi Islam

o Akhlak e  Figh Kontemporari

e Usul al-Figh e Al-Quran dan Ulum al-Quran
e Qawaid al-Fighiyyah e  Al-Hadith dan Ulum al-Hadith
e Cabang al-Figh e  Bahasa dan Sastera

(Mehputi bldang quh Ibadat, ° Kajjan Manuskrip

Muwamalat, Ahwal Syahksiyyah, e  Tarikh

Jinayat, Qawl Qadim, Qawl Jadid,
dan sebagainya).




@bout Fhe Jounal of AL-Shafi'i:

Background:

The Mazhab Shafi’i Research Centre (MSRC) at Sultan Sharif Ali Islamic
University (UNISSA) seeks to publish al-Shafi’i Journal. It intends to be a
platform for the Muslim scholars all over the world to deal with scientific
research activities, documentation and publication of research findings that
relate to al-Shafi’i Doctrine with the purpose of expanding and strengthening
the spread of the Islamic doctrine of al-Shafi’i in South East Asia.

Objectives:

e Encouraging research activities amongst the academic staff and students at
UNISSA and public in and out to produce valid and transparent research
that benefit the society as a whole especially the people of Brunei
Darussalam;

e Enriching research in all aspects of al-Shafi'i Doctrine according to the
needs of the Muslims today and to fulfill these needs;

e DPreserving the existence and safety of al-Shafii Doctrine in Brunei
Darussalam in particular and South East Asia in general;

e Encouraging means of cooperation in the field of research of al-Shafi’i
Doctrine between UNISSA and other pioneering higher educational
institutions of learning in and out Brunei Darussalam.

Research Areas:

e Beliefs e Islamic Economic

e Morals e Contelporary Figh

e Usul al-Figh e Al-Quran and Ulum al-Quran
e Qawaid al-Fighiyyah e Al-Hadith and Ulum al-Hadith
e Branch al-Figh e Language and Literature

(Includes Figh Ibadat, Mwamalat, e Manuscript Review
Ahwal Syahksiyyah, Jinayat, Qawl e History
Qadim, Qawl Jadid, and so on).
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PANDUAN PENERIMAAN ARTIKEL
JURNAL AL-SHAFI’1

JURNAL AL-SHAFTI’I mengalu-alukan sumbangan
asli penulis yang tidak pernah diterbitkan atau
dipertimbangkan untuk penerbitan dalam mana-mana
penerbitan lain.dan format penulisan jurnal seperti
berikut:

1.

Artikel penyelidikan hendaklah berkaitan dengan
salah satu bidang penyelidikan Mazhab al-Shafi’i
yang telah ditetapkan;

Artikel penyelidikan hendaklan asli dan bekualiti;

Artikel penyelidikan hendaklah bukan sebahagian

daripada penulisan Ijazah Sarjana dan Doktor

Falsafah atau projek penyelidikan Ijazah Sarjana

Muda;

Artikel penyelidikan hendaklah yang belum pernah

dibentangkan dalam tempatan atau persidangan

antarabangsa. Penulis hendaklah membuat
pengakuan secara bertulis dan dihadapkan bersama
artikel;

Para penyelidik perlu mengambil kira yang

berikut:

5.1. Artikel ini secara saintifik harus tahan uji,
asli, fokus dan intensif;

5.2. Artikel hendaklah ditulis sama ada dalam
Bahasa Melayu, Bahasa Inggeris atau bahasa
Arab;

5.3. Panjang artikel penyelidikan hendaklah
mengandungi antara 20-30 muka surat;



5.4. Artikel penyelidikan perlu termasuk (abstrak
tidak melebihi 300 patah perkataan) yang
mengandungi empat mata: masalah kajian,
objektif, kaedah penyelidikan dan hasil
penyelidikan.  Abstrak  tersebut  perlu
dikemukakan dalam dua bahasa (Bahasa
penyelidikan asal dan Bahasa Inggeris);

5.5. Font Times New Roman saiz 12 (artikel
bahasa Melayu dan Inggeris). Font
Tradisional Arabic saiz 16 (artikel Bahasa
Arab);

5.6. Di taip dengan format selang satu baris
(Single spacing);

5.7. Artikel ini hendaklah ditulis dalam Microsoft
Word;

5.8. Semua dokumen perlu diletakkan pada akhir
artikel sebagai Nota hujung;

5.9. Dokumen perlu mengikut sistem APA
Antarabangsa yang boleh diperolehi daripada
http://owl.english.purdue.edu/owl/resource/5
60/01/;

Perhatian umum:

e Pendapat dan idea-idea yang dikemukakan dalam
kajlan ini adalah tanggungjawab peribadi
penyelidik  dan  jurnal  al-Shafi’i  tidak
bertanggungjawab atas pendapat dan idea yang
dinyatakan di dalamnya.

o Susunan artikel dalam jurnal al-Shafi’i secara

teknikal sahaja.

Xi
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e Tarikh akhir untuk penyerahan artikel yang
disiarkan pada bulan (Januari-Jun) adalah pada
akhir bulan Mac setiap tahun.

e Tarikh akhir untuk penyerahan artikel yang
disiarkan pada bulan (Julai-Disember) adalah pada
akhir bulan September setiap tahun.

o Artikel yang diserahkan selepas tarikh akhir, akan
diterbitkan - jika diterima untuk penerbitan - dalam
bilangan yang akan datang.

SEMUA ARTIKEL vyang diserahkan untuk
diterbitkan dalam Jurnal Al-Shafi’i adalah tertakluk
kepada proses peer review selaras dengan amalan
akademik biasa.

© 2015
UNIVERSITI ISLAM SULTAN SHARIF ALI

SEMUA HAK TERPELIHARA. Tiada mana-mana
bahagian penerbitan ini boleh diterbitkan semula,
diterjemahkan, disimpan dalam sistem dapatan
semula, atau dihantar dalam sebarang bentuk atau
dengan apa-apa cara, elektronik, mekanikal, fotokopi,
rakaman atau sebaliknya, tanpa kebenaran bertulis
daripada penerbit terlebih dahulu.
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Penyerahan artikel hendaklah diserahkan kepada:

Ketua Editor

Jurnal Al-Shafi’i

Pusat Penyelidikan Mazhab Shafi’i (PPMS)
Universiti Islam Sultan Sharif Ali
Simpang 347, Jalan Pasar Baru

Gadong, BE1318

Negara Brunei Darussalam.

Tel: (673) 2462000 sambungan 182/313/507
Fax: (673) 2462233

Laman Sesawang: www.unissa.edu.bn
atau

E-mel: wadoud@unissa.edu.bn
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GUIDELINE FOR RECEIVING ARTICLES
JOURNAL OF SHAFTI’I

JOURNAL AL-SHAFI’'I welcomes original
contributions which have been published or
considered for publication by any other publishers
and format of journal writing as follows:

1. The research articles intended for publication in this
Journal should be related to al-Shafi’i Doctrine.

2. The research articles for this Journal should be
original and of good quality.

3. The research articles should not be part of a Master
or PhD or a part of Bachelor graduation research
project;

4. The research article should not have been presented
in a local or an international conference. The
researcher writes statement to this effect and sends
it along with the research article;

5. The researchers should take the following into
consideration:

5.1 The article should scientifically be genuine,
original, focused and intensive;

5.2 The articles should be written either in Malay,
English or Arabic language;

5.3 The length of the research articles should be
between 20-30 pages;

5.4 The research article should include (an abstract
of not more than 300 words) that contains four
points: the research problem, objectives,
research method and salient research findings.
The abstract should be presented in two

Xiv



languages (the original research language and
English);

5.5 Times New Roman is to be used with font 12
(for Malay and English language articles) and
Traditional Arabic with font 16 (for Arabic
article);

5.6 Spacing is 1.0 (single spacing);

5.7 The article should be written in Microsoft
Word;

5.8 All documentations should be placed at the end
of the article as Endnote;

5.9 Documentations should follow the International
APA system which can be obtained from
http://owl.english.purdue.edu/owl/resource/560
/01/;

General Notes:

e The journal of al-Shafi’i will not be liable for any
opinions or ideas stated by the researcher. The
researcher is solely responsible for opinions or ideas
submitted.

e The arrangement of articles in the journal is purely
technical.

o The deadline for submission of the article published
in the month of January-June is at the end of March
each year.

o The deadline for submission of the article published
in the month of July-December is at the end of
September each year.
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Article submitted after the deadline, will be published
- if accepted for publication - in the next issue.

All Articles submitted for publication in the Journal of
Shafi’i are subject to a process of peer review, in
accordance with the normal academic practice.

© 2015 by
SULTAN SHARIF ALI ISLAMIC UNIVERSITY

ALL RIGHT RESERVED. No part of this publication
may be reproduced, translated, stored in a retrieval
system, or transmitted in any form or by any means,
electronic, mechanical, photocopying, recording or
otherwise, without prior written permission of the
publisher.

All articles should be submitted to:

Chief Editor

Journal of Al-Shafi’i

Mazhab Shafi’i Research Centre
Sultan Sharif Ali Islamic University
Simpang 347, Jalan Pasar Baru
Gadong, BE1318

Negara Brunei Darussalam.

Tel: (673) 2462000 sambungan 182/313/507
Fax: (673) 2462233

Laman Sesawang: www.unissa.edu.bn
atau

E-mel: wadoud@unissa.edu.bn
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Daripada Editoxn:

Alhamdulillah, syukur ke hadrat Allah Subhanahuwa Ta ‘ala di
atas Rahmat dan limpah KurniaNya jua, Pusat
Penyelidikan Mazhab Shafi’i dapat menerbitkan Jurnal Al
Shaft’i, Bilangan. 1, yang merupakan sebuah Jurnal Berwasit
Antarabangsa. Jurnal ini memuatkan 7 buah artikel
berkaitan kefahaman Mazhab Shafi'i yang merangkumi
aqidah, shari‘ah, hadith, tafsir, da‘wah, falsafah dan
akhlaq.

Semoga dengan penerbitan Jurnal Al-Shafi’i, Bilangan. 1 ini
dapat menambah lagi bahan bacaan dan kajian ilmiah serta
meningkatkan lagi ilmu pengetahuan, khususnya yang
berhubung kait dengan kefahaman Mazhab Shafi'i.

Sekian.
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Artikel Bahasa Melayu
Rupa Taip Teks: AHT Times New Roman
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Atikel Bahasa Arab
Rupa Taip Teks: Traditional Arabic
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Pusat Penyelidikan Mazhab Shafi’i
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Pusat Penerbitan dan Penyelidikan
Universiti Islam Sultan Sharif Ali
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Tel: (673) 2462000 sambungan 182/313/507

Fax: (673) 2462233
Laman Sesawang: www.unissa.edu.bn

Dicetak oleh:

Pereka Kulit:

Semua hak cipta © 2015 terpelihara oleh UNISSA. Tiada mana-mana
bahagian penerbitan ini boleh diterbitkan semula, diterjemahkan, disimpan
dalam sistem dapatan semula, atau dihantar dalam sebarang bentuk atau
dengan apa-apa cara, elektronik, mekanikal, fotokopi, rakaman atau
sebaliknya, tanpa kebenaran bertulis daripada penerbit terlebih dahulu.
Penerbit berhak membuat penyuntingan ke atas artikel yang diterima selagi

tidak mengubabh isinya.
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